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United States Court of Appeals for tjhe 

District of Columbia 

a In the District Court of the United States for 

the District of Columbia. 

j 

No. 61279 In Equity j 

Lawrence J. Kosters, Trustee, Plaintiff, 

i 

vs. 

Frank W. Hoover, Trustee, Luella Hoover, individually 
and as Administratrix, c. t. a. of the last will and testa¬ 
ment of Alice S. Woodard, deceased, and Henry F. 
Woodard, Defendants. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the District Court of! the 
United States for the District of Columbia, atj the 
City of Washington, in said District, at the tiknes 
hereinafter mentioned, the following papers \|ere 
filed and proceedings had, in the above-entitled 
cause, to wit:— 

1 Bill \ 

Filed April 24, 1936. j 

j 

In the Supreme Court of the District of ColumbiaL 
Holding an Equity Court. j 

Equity No. 61279 ! 

i 

Lawrence J. Kosters, Trustee, Plaintiff, 

vs. 

Frank W. Hoover, Trustee, Luella Hoover, individually 
and as Administratrix, C. T. A. of the last will and 
testament of Alice S. Woodard, Deceased . Henry F. 
Woodard, Defendants. 

Plaintiff respectfully states: 

1. That he is a citizen of the United States and a resident 
of the District of Columbia, and brings this suit as co-ti:us- 
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tee, under a certain deed of trust, made and executed by 
William C. Bond and Rachel M. Bond, as joint tenants, to 
the defendant Frank W. Hoover and this plaintiff, as trus¬ 
tees, bearing date June 18,1930, to secure a certain promis¬ 
sory note, made by said Bonds in the sum of $35,000 pay¬ 
able to the order of one John H. Holmead, who, before ma¬ 
turity and in due course of business endorsed the same to 
the defendant, Henry F. Woodard, without recourse and 
which said note was secured by that certain deed of trust 
bearing date June 18, 1930 and recorded in liber No. 6458, 
folio 367, et seq, of the Land Records of the District of 
Columbia. That said deed of trust conveyed the following 
described land and premises situate in the District of 
Columbia and designated as and being lot 98 in Henry C. 
Thompson’s Combination of lot 66, 67 and 68 in Block 43, 
44 Holmead Manor”, as per plat recorded in the office of the 
Surveyor for the District of Columbia in Liber County 17, 
folio 189, subject to building restriction line of record. Also 
lot 69 and all of lot 70 in S. J. Meek’s subdivision of lot 40 
in said block 43, 44 Holmead Manor”, as per plat recorded 
in said Surveyor’s Office in Liber County 8, folio 121, ex¬ 
cept part of said lot 70, which was condemned and taken 
for alley purposes by proceedings in District Court Cause 
No. 809 in the Supreme Court of the District of Columbia, 
and shown on plat recorded in Surveyor’s Office in Liber 
39, folio 180, block 43, and now known for purposes of as¬ 
sessment and taxation as Square 2834. 

2. That the defendant, Frank W. Hoover, is sued as co- 
trustee, under the deed of trust set forth in the preceding 
paragraph of this bill, and for other causes and reasons 
hereinafter set out. 

3. That the defendant, Luella Hoover, is sued as the quali¬ 
fied administratrix, C. T. A. of the estate of the late Alice S. 
Woodard, by an order of this Court, appointing her such 

passed in probate cause No. 48376 on the 5th. day 
2 of June, 1935, and is also sued as residuary, devisee 

and legatee under the last will and testament of said 
Alice S. Woodard. A copy of the last will and testament of 
the said Alice S. Woodard is attached hereto marked plain¬ 
tiff’s 44 Exhibit A”, and prayed to be, as far as may be 
necessary, considered a part of this bill. 
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4. That the defendant, Henry F. Woodard, is sued for [that 
a long time prior to the 17th. day of November 1933. He 
was, and now is the owner of the promissory note set forth 
in the first paragraph of this bill, secured under the de¬ 
scribed deed of trust, herein before mentioned, and for other 
purposes as hereinafter set forth. 

5. That on or about the first day of November 1933, the 
said defendant, Henry F. Woodard, was the owner of the 
certain promissory note, herein before referred to, dated 
June 18, 1930, (secured under the certain deed of trust! set 
forth and described in the first paragraph of this bill!) in 
the sum of $35,000; that said note was made by the feaid 
William C. Bond and Rachel M. Bond to the order of Jjohn 
H. Holmead, who, before maturity and in due course of 
business, endorsed the same to the defendant, Henry F. 
Woodard, without recourse; that said note was payable on 
or before three years after date, and became due and pay¬ 
able on the 18th. day of June 1933 and was at its maturity 
date, and ever after, over-due and unpaid. 

6. That the note mentioned in the preceding paragraph bmng 
past due and unpaid the defendant, Henry F. Woodarcl, as 
owner of the same, directed this plaintiff and the defendant, 
Frank W. Hoover, to foreclose and sell the described prop¬ 
erty under and by virtue of the provisions of the deed of 
trust of June 18, 1930; that this plaintiff and the defendant, 
Frank W. Hoover, as trustees, pursuant to the request; of 
Henry F. Woodard, did advertise, or cause said property 
to be advertised for sale in the Washington Post, a news¬ 
paper published in the City of Washington, D. C. and 

3 did in accordance with said advertisement on the 
17th. day of November, 1933, sell said property at 
public auction to the late Alice S. Woodard, for the suih of 
$5,500, subject to an outstanding first mortgage of $115,000, 
and unpaid taxes and interest amounting approximately to 
$7,289.09; that, by reason of the fact that the Bonds, ^hen 
in possession of said property, were, as plaintiff was in¬ 
formed and so believes, collecting rents from various tenants 
beyond the date of sale of said property by the trustees, and 
to prevent the further wrongful collection of rents, [this 
plaintiff and the defendant, Frank W. Hoover, executed had 
delivered to said Alice S. Woodard a deed of said property 
immediately after the said public sale and before the ^aid 
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Alice S. Woodard had paid to said trustees the purchase 

price of said property, to wit: the sum of $5,500. That this 

plaintiff was assured that the purchase price would be paid, 

and was only made aware of the fact that it had not been 

paid when he received a letter from the defendant, Henry 

F. Woodard, apprising him of that fact, and calling upon 

this plaintiff and his co-trustee, Frank W. Hoover, to file 

claim against the estate of the said Alice S. Woodard, for 

the amount dub. That the plaintiff is advised and so charges 

that a letter was sent bv Henrv F. Woodard to the defen- 

•» * 

dant Frank W. Hoover, requesting him to join in a claim 
against the estate of the late Alice S. Woodard, deceased for 
said purchase price. That a copy of the letter received by 
this plaintiff from the defendant, Henry F. Woodard, is 
filed herewith marked plaintiff’s “Exhibit B”, and prayed 
to be considered a part of this bill. That upon receipt of 
said letter this plaintiff sent a reply thereto, to the defen¬ 
dant, Henry F. Woodard, a copy of which is made a part of 
this bill and marked plaintiff’s “Exhibit C”, and prayed to 
be taken as a part of this bill. 

7. That about the end of March 1936, plaintiff was about to 
make written request of the defendant, Frank W. Hoover, 
to join plaintiff in all necessary steps looking to the recovery 
of the unpaid purchase price of said property but was in¬ 
formed by the said defendant, Henry F. Woodard, that the 
said defendant, Frank W. Hoover, (who is the husband of 

the defendant Luella Hoover) declined to act in the 
4 premises, wherefore, plaintiff regarded it as unneces¬ 
sary to make formal demand on his co-trustee. Plain- 
tiff is advised and believes and avers upon information and 
belief that said Frank W. Hoover, trustee, has refused to 
take action in the premises. 

8. Plaintiff is advised that the trustees under the deed of 
trust set out in the preceding paragraphs of this bill are 
entitled to recover the purchase price of said property which 
was agreed to be paid by the late Alice S. Woodard from 
the estate of the latter, and also, for the full protection of 
the said trustees, are entitled to a vendors lien against said 
property and to a sale of the same to satisfy said unpaid 
purchase price lien unless the same is paid by the defendant, 
Luella Hoover, administratrix, C. T. A. 
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The plaintiff as co-trustee only is without adequate 
remedy at law, and can only be afforded full, complete and 
substantial relief in this court. 

That plaintiff is advised that he as co-trustee and the 
defendant, Frank W. Hoover, as co-trustee under said ajfore- 
mentioned deed of trust are entitled to the specific! per¬ 
formance of the contract of sale of November 17, 1933^ and 
also that plaintiff is entitled to have by order of this Court 
a substituted trustee appointed in the place and stead df the 
defendant Frank W. Hoover, because of the refusal o^ said 
last named defendant to act in the premises. 

WHEREFORE, the premises considered, plaintiff pi*ays: 

1. That the writ of subpoena be directed to issue to each of 
the defendants requiring them to appear and answer the 
exegencies of this bill. 

2. That a rule or rules to show cause be, by the Court, 
granted, requiring the defendants, upon a day certain, to 
appear and show cause, if any they have, why the (^ourt 
should not forthwith appoint a trustee in the place| and 
stead of the defendant, Frank W. Hoover, under the deed 

of trust referred to in said bill of complaint. 

5 3. That a decree may be passed herein establishing 

the rights of the plaintiff, and any substituted trustee, 
to the specific performance of the contract of sale made by 
the trustees, Frank W. Hoover, and this plaintiff, to the 
late Alice S. Woodard, on the 17th. day of November, |1933, 
of the property described in the bill of complaint, and that 
the Court decree a vendors lien for the amount of the pur¬ 
chase price, to wit: $5,500, with interest thereon from the 
18th. dav of November, 1933, and further that the Court . 
decree a sale of the property described in the bill, tp the 
end that the lien for the unpaid purchase price of said prop¬ 
erty may be paid to plaintiff and such other trustee, as the 
Court by its order, may substitute in the place and stead of 
the defendant, Frank W. Hoover, and that the Court; find, 
and so decree, that the late Alice S. Woodard, in hei* life 
time did not pay to the trustees, under the deed of trust 
referred to in the bill, the amount by her bid, for said prop¬ 
erty at public auction, to wit: the sum of $5,500 with interest. 
4. That the Court, by its order or decree, appoint aj sub¬ 
stituted trustee in the place and stead of Frank W. Hbover 
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c/o trustee, under the deed of trust of June 18, 1930, and 
further that the Court find and so decree that the said de¬ 
fendant, Frank W. Hoover, has declined and refused to 
take action, in the premises. 

And for such other and further relief as to the Court may 
seem necessary and proper in the premises. 

LAWRENCE J. KOSTERS. 
Plaintiff. 

DAN. THEW WRIGHT, 

Attorney for plaintiff. 

B WOODRUFF WEAVER 
Attorney for plaintiff. 

6 District of Columbia, ss : 

I, Lawrence J. Fosters, being first duly sworn, on oath 
depose and say that I am the plaintiff above named: that 
I have read the foregoing bill by me subscribed, and know 
the contents thereof: that the matters and things therein 
stated upon my personal knowledge are true, and those 
therein stated upon information and belief, I verily believe 
to be true. 

LAWRENCE J. KOSTERS 

Subscribed and sworn to before me this 13th day of April, 
1936. 

FRANK C. KELLY 

(Seal) Notary Public , D. C. 

7 Plaintiff’s Exhibit “A”. 61279 

I, Alice S. Woodard, of the City of Washington, D. C. be¬ 
ing of sound mind and disposing mind and memory, do 
hereby make, publish and declare this my last will and testa¬ 
ment, hereby revoking all former wills by me at any time 
made. 

I give, devise and bequeath to my dear husband, Henry 
F. Woodard, the sum of ten thousand dollars. 

To my sister, J. May Simmerman, I bequeath ten thou¬ 
sand dollars and the smallest of my three solitaire diamond 
rings and my round writ watch and to her daughter, Edith 
Cunningham, I bequeath my largest solitaire diamond ring, 
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a diamond bracelet, my ruby and diamond dinner ring and 
my handsome bar diamond pin. 

To my sister, Lottie Jachman, I bequeath the income of 
ten thousand dollars and at her death it is to be divided 
equally between my two nephews, Frank and Wobdard 
Hoover and my niece Edith Cunningham. Lottie is also 
given the choice of my furs. 

To my brother, Walter Hoover, I do not bequeath hiip any¬ 
thing, not that I do not love him as dearly as the others, but 
I know he is better fixed financially than the others. 

To my brother, Roy C. Hoover, I bequeath the ipcome 
from the sum of ten thousand dollars and at his death the 
principal is to be divided equally between Frank and 
Woodard Hoover, my nephews, and my niece Edith Cun¬ 
ningham. 

To my brother, Frank Hoover, I bequeath the sum c|f ten 
thousand dollars. 

To my sister-in-law Luella Hoover, I bequeath the next 
to the largest of my three solitaire diamond rings, twq dia¬ 
mond bracelets and all my other jewelry. My Mother’s old 
fashioned picture and Henry’s and my paintings (portrait) 
at Henry’s death; and half of my silver ware and the other 
half of my silverware I give to my niece Edith Cunhing- 
ham. Luella is to have all my gold plated Silver 
8 vases, pitchers, etc. (the gold set). 

The residue of my estate, both personal and real 
estate and mixed, I give and bequeath to my sister-in-law 
Luella Hoover. 

I hereby nominate, constitute and appoint Henr^ F. 
Woodard and Frank W. Hoover, executors of this my last 
will and testament. 

In testament of all of which I have hereunto set my hand 
this 9th. dav Mav 1934. 

ALICE S. WOODARD, j 

Signed, published and declared by Alice S. Woodard, the 
above named testatrix, as and for her last will and Testa¬ 
ment, in the presence of us, who at her request and ip her 
presence, and in the presence of each other, have subscribed 
our names as witnesses thereto. 

W. HILES PARDOE, Washington, t>. C. 

JOHN W. CROW. Washington, D. CL 
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9 Plaintiff’s Exhibit (( B”. 

61279 

March 20, 1936. 

LAWRENCE J. ROSTERS, and 
Capt. FRANK W. HOOVER, Trustees. 

Washington, D. C. 

Dear Sirs: 

During the month of November, 1933, you, as substituted 
Trustees, under a certain deed of trust bearing date June 
18th., 1930, (executed by William C. Bond and Rachel M. 
Bond) to secure the payment of Thirty Five Thousand Dol¬ 
lars to Henry F. Woodard, at the request of the owner of 
the note advertised for sale, in the Washington Post, the 
property known as the Parkwell Apartment House, 13th. 
and Monroe Streets, N. W. this City, (being the property 
described in said deed of trust as Lot 98 in Henry C. 
Thompson’s combination of lots 66, 67 and 68 in Block 43, 
“Holmead Manor”, as per plat recorded in the Office of the 
Recorder the Survevor for the District of Columbia, in 
Liber County 17 folio 189). on the 17th., day of November 
1933. On said date the property was knocked down and sold 
to the late Alice S. Woodard for the sum of $5500.00, sub¬ 
ject to a prior deed of trust for $115,000.00, and unpaid taxes, 
and back interest amounting to approximately to $7,289.09. 
Thereafter the Trustees executed and delivered a deed of 
said property to Alice S. Woodard, the purchases, and the 
same was on the 18th., day of November, 1933, duly recorded 
in Liber 6763, folio 585, of the Land Records of the District 
of Columbia. The said Alice S. Woodard, during her life 
time never paid the Trustees, yourselves, the amount of the 
purchase price of said property, the total amount of the 
purchase price remains unpaid. Since the death of Mrs. 
Woodard in May 1933, it becomes the duty of the Trustees 
to collect from the estate of the said Alice S. AVoodard, the 
sum of Fifty Five Hundred Dollars, with interest, and to 
that end you, as Trustees, are requested by the under- 
10 signed, the owner of the note above mentioned, to file 
a clairh in the Probat Court of the District of Colum¬ 
bia, Adm. No. 48,376, for the amount of said purchase price, 
to Wit: $5500.00, plus interest, from date of sale, and should 
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| 

the said claim be rejected by the Administratrix Of said 
Estate, Mrs. Luella Hoover, who is the residuary devisee 
and legatee under the will of Alice S. Woodard, dated May 
9th., 1934, you are requested to enter suit in the Supreme 
Court of the District of Columbia for the recovery qf said 
purchase price of said property and to take what further 
steps are appropriate for its collection. 

Sould you, or either of you, decline or prefer to decline, 
action against said Estate you are requested to, on or before 
the first day of April, 1936, make your intentions known 
in that behalf to the undersigned, so that he may proceed as 
he mav be advised. 

Counsel will be provided you, if necessary, in seekibg en¬ 
forcement of the mentioned matter, without cost or expense 
to you or either of you. 

Yours very truly, 


11 Plaintiffs’ Exhibit “C”. 

j 61279 

HENRY F. WOODARD, Esq. 

3148 Cleveland Avenue, N. W. 

Washington, D. C. j 

Dear Mr. Woodard: 

This is to acknowledge the receipt of your letter bf the 
20th. inst., wherein you call upon the substituted trustees, 
Capt. Frank W. Hoover and me, under a certain deed of 
trust bearing date of June 18, 1930, afifecting the property 
known as the Parkwell Apartment House, 13th. and Monroe 
Sts., N. W., Washington, D. C. to take appropriate steps to 
collect from the estate of the late Alice S. Woodard tlie sum 
of $5500, with interest, which was the amount of caSh bid 
by the late Alice S. Woodard in Nov. 1933, at the time the 
said apartment house was sold to her at an auction sale con¬ 
ducted by the above named Trustees. At the time of the 
sale aforesaid the amount of the purchase price $5500, was 
not paid to said Trustees, and so far as I am aware pay¬ 
ment of the same has since not been received by either of 
the Trustees. 

Inasmuch as the amount of the above indebtedness was 
and still is a valid and subsisting obligation due and payable 
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to said Trustees, it appears to be their duty under the pro¬ 
visions of the deed of trust and the terms of the sale, to 
make every effort to collect the amount due. I am of the 
opinion that the Trustees should immediately take appro¬ 
priate steps looking* to the collection of the amount of the 
bid price $5500, plus interest from the date of the sale, and I 
am, therefore, willing* to take whatever action is necessary 
against the estate of Alice S. Woodard to bring about that 
result. 

Verv trulv vours, 

LAWRENCE J. ROSTERS, 
Trustee . 

12 Answer of Defendant Frank W. Hoover, Trustee to 

Bill of Complaint and Return to the Rule to 
Shore Cause 

Filed Mav 29 1936 

********* 

The defendant, Frank W. Hoover, Trustee, for answer to 
the bill of complaint herein, and for return to the rule to 
show cause issued thereon, respectfully shows to the Court: 

1. Answering the first paragraph of the bill of complaint, 
this defendant admits, on information and belief, that plain¬ 
tiff is a citizen of the United States and a resident of the 
District of Columbia. He admits the averments of said 
paragraph concerning the deed of trust therein referred to, 
except that he says said deed of trust was executed by one 
William C. Bond and one Rachel M. Bond, tenants by the 
entirety, to Edmund D. Rheem and J. Newton Brewer, as 
trustees; that on, to wit, the sixth day of November, 1933, 
by decree entered in Equity cause No. 56337, in this Court, 
said Edmund D. Rheem and J. Newton Brewer were 

13 removed as trustees under said deed of trust, and 
plaintiff and this defendant were appointed substi¬ 
tuted trustees thereunder; that the land and premises con¬ 
veyed by said deed of trust are now known for purposes of 
assessment and taxation as Lot 860 in Square 2834, and are 
improved by the Parkwell Apartment House, 3500 Thir¬ 
teenth Street, Northwest, in the City of Washington, Dis¬ 
trict of Columbia. 
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2. Answering the second paragraph of the bill of com¬ 

plaint, this defendant admits that he and plaintiff arfe sub¬ 
stituted trustees under the deed of trust referred to in| para¬ 
graph 1 hereof. j 

3. Answering the third paragraph of the bill of | com¬ 
plaint, this defendant says that the defendant Luella Hoover 
is the duly appointed and qualified administratrix cum testa- 
mento annexo of the estate of Alice S. Woodard, deceased, 
under order entered May 29, 1935 (Letters issued Jifme 5, 
1935) in Administration cause No. 48376, in this Court,, hold¬ 
ing Probate Court, and is legatee of certain personal prop¬ 
erty, and the residuary legatee and devisee, under the last 
will and testament of said Alice S. Woodard, duly admitted 
to probate and record in said Administration cause. He 
admits that Exhibit A to said bill of complaint is a substan¬ 
tially accurate copy of said last will and testament of said 
Alice S. Woodard, deceased. 

4. Answering the fourth paragraph of the bill, this de¬ 
fendant admits on information and belief that defendant 
Henry F. Woodard, for a considerable period of time prior 
to the seventeenth day of November, 1933, was the owiier of 
the promissory note described in the first paragraph of said 
bill. He has no information sufficient to form a belief con¬ 
cerning the present ownership of said note. 

14 5. Answering the fifth paragraph of the bill of 

complaint, this defendant on information and belief 
admits that on or about the first day of November, 1933, 
said defendant Henry F. Woodard was the owner of said 
promissory note in the first paragraph of the bill referred 
to, made and endorsed as therein alleged, that said note was 
payable on or before three years after its date and became 
due and payable the eighteenth day of June, 1933, and! was, 
from and after its maturity date, and on, to wit, the first 
day of November, 1933, overdue and unpaid. He is without 
knowledge sufficient to form a belief as to whether or not 
said note w r as ever after overdue and unpaid, and if the 
same be material calls for strict proof thereof. 

6. Answering the sixth paragraph of the bill of complaint, 
this defendant admits that defendant Henry F. Woodard, 
owner of said note, directed the plaintiff and this defendant, 
substituted trustees as aforesaid, to foreclose said deed of 
trust and sell the above-described property under and by 
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virtue of the provisions thereof; that plaintiff and this de¬ 
fendant, as such substituted trustees, and pursuant to such 
direction of defendant Henry F. Woodard, owner of said 
note, caused the sale of said property to be advertised; and 
in accordance with the provisions of said deed of trust said 
substituted trustees, on the seventeenth day of November, 
1933, sold said property at public auction to said Alice S. 
Woodard, for the sum of Five Thousand Five Hundred 
($5,500.00) Dollars, subject to an outstanding first deed of 
trust of One Hundred Fifteen Thousand ($115,000.00) Dol¬ 
lars, and unpaid taxes and interest amounting to approxi¬ 
mately Seven Thousand Two Hundred Eighty-nine Dollars 
and Nine Cents ($7,289.09). This defendant has no knowl¬ 
edge as to plaintiff’s information concerning the collection 
of rents by said William C. Bond and said Rachel M. Bond. 

He admits that on the seventeenth day of November, 
15 1933, plaintiff and this defendant, as such substituted 

trustees under said deed of trust executed a deed to 
said property and delivered the same through defendant 
Henrv F. Woodard to said Alice S. Woodard. This defen- 
dant denies that said deed was executed and delivered by 
plaintiff and this defendant as substituted trustees before 
the purchase price of said property, to wit, Five Thousand 
Five Hundred ($5,500.00) Dollars, had been paid to the 
owner and holder of the note secured by said deed of trust. 
This defendant has no knowledge as to what, if any, assur¬ 
ance was given plaintiff that said purchase price would 
be paid, or as to what, if any, information was given plain¬ 
tiff that said note had not been paid, and if the same be ma¬ 
terial he calls for strict proof thereof. 

This defendant, on information and belief, admits that 
defendant Henry F. Woodard called upon plaintiff to file 
claim against the estate of said Alice S. Woodard for the 
amount of Five Thousand Five Hundred ($5,500.00) Dol¬ 
lars alleged to be due. This defendant admits that he re¬ 
ceived from said defendant Henry F. Woodard a letter, ad¬ 
dressed to plaintiff and this defendant as trustees, request¬ 
ing them as shch trustees to file a claim against said estate 
for the sum of Five Thousand Five Hundred ($5,500.00) 
Dollars, plus interest from date of sale, and, should said 
claim be rejected by the administratrix of said estate, to 
enter suit in the Supreme Court of the District of Columbia 
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for the recovery of the purchase price of said property £rom 
said estate. He admits that Exhibit B attached to said bill 
of complaint is a substantially accurate copy of said letter 
which he received from defendant Henry F. Woodard.; He 
has no knowledge concerning the reply made by plaintiff to 
said letter from defendant Henry F. Woodard, copy of 
which reply appears as Exhibit C to said bill of complaint, 
and, if said reply and the averments therein con- 

16 tained be material, he calls for strict proof thereof. 

7. This defendant has no knowledge or information 
concerning the averments of the first sentence of the seventh 
paragraph of the bill of complaint, and can neither admit 
nor deny the same, but if the same be material he call£ for 
strict proof thereof. He says that as such substituted trus¬ 
tee he has refused to take the action requested of hirhself 
and plaintiff, as substituted trustees, by defendant Henry 
F. Woodard, concerning the presentation of such qlaim 
against the estate of said Alice S. Woodard, deceased^ 

8. This defendant is advised that the eighth paragraph of 
the bill of complaint consists of conclusions of law as to 
which he is not required to answer. Nevertheless, he is 
advised that plaintiff and this defendant, as substituted trus¬ 
tees under said deed of trust, are not entitled to recover 
the purchase price of said property from the estate of said 
Alice S. Woodard, and are not entitled to a vendor’s lien 
against said property or to a sale of said property, to 
satisfy any alleged unpaid purchase price lien or for! any 
other reason, and that said amount is not due fromj the 
estate of said Alice S. Woodard or from the defendant 
Luella Hoover, individually or as Administratrix C. T. A. 
of said estate. He is further advised that the plaintiff; and 
this defendant as substituted trustees are not entitled to 
specific performance of any contract of sale whatsoever, 
concerning said property, and that plaintiff is not entitled 
to have by order of this Court, a substitute trustee appointed 
in the place and stead of this defendant, because of thb re¬ 
fusal of this defendant to act in the premises, or for any 
other reason. 

Further answering said bill of complaint, this defendant 
says: 

17 9. In said Equity cause No. 56337, this defendant 
was named substituted trustee, under said deed of 
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trust in the first paragraph hereof referred to, at the in¬ 
stance and request of defendant Henry F. Woodard, holder 
of the note secured bv said deed of trust; that at the direc- 
tion and demand of defendant Henry F. Woodard, who was 
the only person interested in said sale, plaintiff and this 
defendant, as such substituted trustees, sold said property 
under the terms of said deed of trust, as hereinbefore set 
out, on the seventeenth day of November, 1933; that said 
property was bid in at said sale, at the instance and direc¬ 
tion and according to the instructions of defendant Henry F. 
Woodard, in the name of his wife, said Alice S. Woodard; 
that thereupon defendant Henry F. Woodard prepared a 
deed for execution by plaintiff and this defendant as such 
substituted trustees, conveying said property unto said 
Alice S. Woodard, as the purchaser at said sale, and re¬ 
quested and directed plaintiff and this defendant, as such 
substituted trustees, to execute said deed; that said deed 
was executed and delivered by plaintiff and this defendant, 
as such substituted trustees, at the express direction of said 
defendant Henrv F. Woodard, the owner of said note and 
the party secured by said deed of trust, upon his state¬ 
ment that the matter was closed to his entire satisfaction, 
and said deed was actually prepared by defendant Henry 
F. Woodard, and given by plaintiff and this defendant as 
such substituted trustees to said defendant Henry F. 
Woodard for transmittal to said Alice S. Woodard. Said 
deed of plaintiff and this defendant as such substituted trus¬ 
tees to said Alice S. Woodard, was dated the seventeenth 
day of November, 1933, the day of said sale, and executed 
and acknowledged on that day. It contains, among other 
things, the following recital: 

“ * * * That the parties of the first part, as substituted 
trustees as aforesaid, in consideration of the premises, and 
of the purchase money aforesaid to them paid by the 
18 party of the second part, in lawful money, the re¬ 
ceipt of which, before the sealing and delivery of 
these presents, is hereby acknowledged, have granted” etc. 

Copy of said deed is hereto attached, marked “Exhibit A” 
and prayed to be read and considered as a part hereof. 

10. The defendant Henry F. Woodard thereafter made a 
gift to his wife, said Alice S. Woodard, of said property so 
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as aforesaid purchased in her name at his instance and 
direction. This defendant is informed and believes and 
therefore avers that said Alice S. Woodard thereafter paid, 
out of her own funds, the sum of Thirty-five Thousand 
($35,000.00) Dollars on account of said first deed of trust 
on said building, reducing said trust from One Hundred 
Fifteen Thousand ($115,000.00) Dollars to Eighty Thou¬ 
sand ($80,000.00) Dollars. 

11. Said Alice S. Woodard, sister of this defendant, and 
wife of defendant Henry F. Woodard, died on, to witj the 
fifth day of May, 1935, leaving a last will and testaipent 
dated the ninth day of May, 1934, a substantially correct 
copy of which is attached to the bill of complaint herein as 
“Exhibit A” thereto. Said will named defendant Henry F. 
Woodard and this defendant as executors thereof, and said 
Henry F. Woodard, and this defendant, upon the suggestion 
and advise of said Henry F. Woodard, each resigned and 
renounced their right to act as such executor, to the end 
that letters of administration with the will annexed m ight, 
issue to the defendant Luella Hoover, residuary legatee and 
devisee named in said will; said Luella Hoover is the Wife 
of this defendant, and resides at Bethesda, in the State of 
Maryland. Defendant Henry F. Woodard prepared a peti¬ 
tion for the probate of said will and issuance of] let- 

19 ters of administration c. t. a. thereon, under special 
undertaking, and presented said petition to the defen¬ 
dant Luella Hoover for signature and execution by her, and 
at the instance of said Henry F. Woodard said Liiella 
Hoover signed and acknowledged said petition, on, to wit, 
the twenty-fourth day of May, 1935 and said Henry F. 
Woodard affixed his signature to said petition as attorney 
for the petitioner, and on, to wit, May twenty-eighth, 1935, 
said petition was duly filed in said administration cause. 

12. Said petition, as prepared by defendant Henry F. 
Woodard and as executed by said Luella Hoover, recites, 
among other things, that said Alice S. Woodard, at the time 
of her death, was seized and possessed of an equitable in¬ 
terest in the Parkwell Apartment House, located at No. &)00 
Thirteenth Street, Northwest, valued at approximately 0ne 
Hundred Thirty Thousand ($130,000.00) Dollars, subject to 
a first mortgage of Eighty Thousand ($80,000.00) Dollars; 
that she was also possessed of bank deposits in the amounts 
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of Two Thousand Three Hundred Seventy-eight Dollars 
and Three Cents ($2,378.03) and One Thousand Eight Hun¬ 
dred Ninety-four Dollars and Sixty-seven Cents ($1,894.67), 
and of personal property in a safe deposit box of the ap¬ 
proximate value of Sixty Thousand ($60,000.00) Dollars. 
Paragraph 5 of said petition reads as follows: 

“5. That the said deceased left no debts at the time of her 
death save and except some accounts due in connection with 
the operating expenses of the Parkwell Apartment House 
hereinbefore referred to; that said debts would not exceed 
in amount Two Hundred Fifty Dollars ($250.00).” 
Attached to said petition are the formal waivers of said 
Henry F. Woodard and of this defendant, resigning and re¬ 
nouncing the right to act as executors of said will, and con¬ 
senting to the granting of letters testamentary, with 
20 the will annexed, to said Luella Hoover, upon the giv¬ 
ing by her of a special undertaking as provided by 
Section 264 of the Code of Law for the District of Columbia. 
Also attached to said petition is the waiver and consent, 
dulv verified bv oath, of said defendant Henrv F. Woodard, 
as one of the legatees under said will, by which waiver and 
consent he consents to the probate of said will and the grant¬ 
ing of letters testamentary with the will annexed to said 
Luella Hoover, states that he has read the said will and the 
petition for letters testamentary and consents and requests 
the court to permit said Luella Hoover to give a special bond 
for the payment of all the debts, legacies, claims and other 
obligations of said estate as provided in Section 264 of 
said Code. 

13. Thereafter, on, to wit, the twenty-ninth day of May, 
1935, said will was admitted to probate and record, and let¬ 
ters of administration cum testamento annexo were issued 
to said Luella Hoover, upon her giving a special undertak¬ 
ing in the penalty of Sixteen Thousand ($16,000.00) Dollars 
and filing a non-resident power of attorney, in accordance 
with law. Said Luella Hoover has duly qualified as such 
administratrix c. t. a. by giving the undertaking required, 
and said appointment is in full force and unrevoked. 

This defendant hereby offers, as an exhibit to this answer, 
the record in said Administration cause No. 48376, and 
prays that the record and proceedings therein had may be 
read and considered as a part of this cause. 


LAWRENCE J. KOSTERS ET AL. VS. FRANK W. HOOVER ET AL. 17 

14. This defendant is informed and believes, and there¬ 
fore avers, that defendant Henry F. Woodard, on! the 
eleventh day of December, 1935, filed in said Administration 
cause No. 48376 a claim, sworn to by him, against, the 
estate of his deceased wife Alice S. Woodard, in the isum 

of Fourteen Thousand Eight Hundred Forty-eight 
21 Dollars and Thirty-three Cents ($14,858.33); jsaid 
claim includes the following items: 

4 4 Nov. 17th., 33, Purchase price Parkwell Aparthaent 
House $5500.00 

! 

# * • 

4 ‘ 29 Taxes paid to District of Columbia 4195.47 ’ ’ j 

15. This defendant says that the powers and duties of 
plaintiff and of this defendant as substituted trustees under 
said deed of trust described in the first paragraph hereof 
have been fully exercised by the sale of said property by 
them on the seventeenth day of November, 1933, at! the 
request and direction of defendant Henry F. Woodard, 
holder of the note secured by said deed of trust, and! the 
execution by them, on said seventeenth day of Noveniber, 
1933, at the instance and direction of said defendant H0nry 
F. Woodard, of said deed of said property to said Alide S. 
Woodard. This defendant is advised that there is there¬ 
fore no reason nor occasion for the Court to appoint a trus¬ 
tee in the place and stead of this defendant, under said deed 
of trust, because no powers remain to be exercised and no 
duty remains to be performed by plaintiff and this defen¬ 
dant as substituted trustees thereunder. 

This defendant is further advised that plaintiff and jthis 
defendant as such substituted trustees are not entitled,; nor 
would any substituted trustee under said deed of trusft be 
entitled, to specific performance of any contract of sale be¬ 
tween said substituted trustees and said Alice S. Woodard, 
and that plaintiff and this defendant as such substituted 
trustees have no vendor’s lien or other lien for the amount 
of the purchase price, or for any other amount, against baid 
property. 

16. This defendent further shows to the court that defen¬ 
dant Henry F. Woodard, holder of said note, acknowledged 
full satisfaction of payment of the said purchase price at said 
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sale, by his direction to plaintiff and this defendant 

22 as such substituted trustees to execute and deliver 
said deed to said Alice S. Woodard; and defendant is 

advised that plaintiff is not entitled to have this Court find 
and decree that said Alice S. Woodard in her lifetime did 
not pay to plaintiff and this defendant as such trustees, 
under said deed of trust, said amount of Five Thousand 
Five Hundred ($5,500.00) Dollars bid in her name at the in¬ 
stance and direction of said defendant Henry F. Woodard, 
her husband, for said property at said sale. 

17. This defendant is advised that plaintiff, having exe¬ 
cuted and acknowledged, on the seventeenth day of Novem¬ 
ber, 1933, said deed from plaintiff and this defendant as 
such substituted trustees conveying said property to said 
Alice S. Woodard, which deed contained the recitals herein¬ 
before set out, is estopped to deny that said payment of 
said purchase price was in fact made; that plaintiff is fur¬ 
ther estopped thereby to ask this Honorable Court for a 
decree appointing a substituted trustee in the place and 
stead of this defendant, and for a decree holding that said 
purchase price of said property is still due and owing to 
said trustees. 

18. This defendant is further advised that defendant 
Henry F. Woodard, having reported to the Court in the 
petition, by him prepared and by him caused to be executed, 
for letters of administration c. t. a. upon said estate of said 
Alice S. Woodard, that the indebtedness of said estate did 
not exceed Two Hundred Fifty ($250.00) Dollars, and hav¬ 
ing induced and procured the said defendant Luella Hoover 
to sign and execute said petition and to apply for and ac¬ 
cept appointment as administratrix c. t. a. under special 
undertaking conditioned for the payment of debts, claims, 

damages and legacies, is estopped to claim that said 

23 purchase price of Five Thousand Five Hundred 
($5,500.00) Dollars is due and owing from the estate 

of said Alice S. Woodard, and is further estopped to call 
upon plaintiff and this defendant as such substituted trus¬ 
tees to file a claim against said estate for such purchase 
price. 

Wherefore, this defendant, having fully answered said bill 
of complaint and made return to said rule to show cause 
issued thereon, respectfully prays that said bill of complaint 
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be dismissed and said rule to show cause be discharged, and 
that he may go hence, with his costs. 

(Signed) FRANK W. HOOVER 

Trustee 

CHAS. W. ARTH 

Attorney for defendant Frank W. Hoover, Trustee. 

i 

District of Columbia, ss: 

Frank W. Hoover, being first duly sworn upon oath,! de¬ 
poses and says: 

That he has read the foregoing answer by him subscribed 
and knows the contents thereof; that the matters and things 
therein stated upon his personal knowledge are true, and 
those things stated upon information and belief he believes 
to be true. 

(Signed) FRANK W. HOOVER 

Subscribed and sworn to before me this 29th day of ]\Jay, 
A. D., 1936. * i 

MABEL E. ASHLEY 

(Seal) Notary Public, D. C. j 

24 Answer of Defendant Luella Hoover to Bill of Com¬ 
plaint and Return to the Rule to Show Cduse 

Filed May 29 1936 | 

#**#*#### 

i 

The defendant Luella Hoover, individually and as ]Ad- 
ministratrix c. t. a. of the last will and testament of ^lice 
S. Woodard, deceased, for answer to the bill of complaint 
herein and for return to the rule to show cause issued 
thereon, respectfully shows to the Court: 

1: Answering the first paragraph of the bill of com¬ 
plaint, this defendant admits, on information and belief, 
that plaintiff is a citizen of the United States and a resident 
of the District of Columbia. On information and belief, 
this defendant admits the averments of said paragraph con¬ 
cerning the deed of trust therein referred to, except f]hat 
she is informed and believes and therefore avers that gaid 
deed of trust was executed by one William C. Bond and 
one Rachel M. Bond, tenants by the entirety, to Ed- 
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25 mund D. Rheem and J. Newton Brewer, as trustees; 
that on, to wit, the sixth day of November, 1933, by 

decree entered in Equity cause No. 56337, in this Court, 
said Edmund D. Rheem and J. Newton Brewer were re¬ 
moved as trustees under said deed of trust, and plaintiff 
and the defendant Frank W. Hoover were appointed sub¬ 
stituted trustees thereunder; that the land and premises 
conveyed by said deed of trust are now known for purposes 
of assessment and taxation as Lot 860 in Square 2834, and 
are improved by the Parkwell Apartment House, 3500 Thir¬ 
teenth Street, Northwest, in the City of Washington, Dis¬ 
trict of Columbia. 

2. Answering the second paragraph of the bill of com¬ 
plaint, this defendant admits that plaintiff and the defen¬ 
dant Frank W. Hoover are substituted trustees under the 
deed of trust referred to in paragraph 1 hereof. 

3. Answering the third paragraph of the bill of com¬ 
plaint, this defendant admits that she is the duly appointed 
and qualified administratrix mm testamento annexo of the 
estate of Alice S. Woodard, deceased, under order entered 
the twenty-ninth day of May, 1935, in Administration cause 
No. 48376, in this Court, holding Probate Court, and is 
legatee of certain personal property, and the residuary de¬ 
visee and legatee, under the last will and testament of said 
Alice S. Woodard, duly admitted to probate and record in 
said Administration cause. She admits that Exhibit A to 
said bill of complaint is a substantially accurate copy of 
said last will and testament of said Alice S. Woodard, de¬ 
ceased. 

4. Answering the fourth paragraph of the bill, this de¬ 
fendant on information and belief admits that the defen¬ 
dant Henry F. Woodard, for a considerable period of time 

prior to the seventeenth day of November, 1933, was 

26 the owner of the promissory note described in the 
first paragraph of said bill. She has no information 

sufficient to form a belief concerning the present ownership 
of said note. 

5. Answering the fifth paragraph of the bill of complaint, 
this defendant on information and belief admits that on or 
about the first day of November, 1933, said defendant Henry 
F. Woodard was the owner of said promissory note in the 
first paragraph of the bill referred to, made and endorsed as 
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therein alleged, and that said note was payable on or before 
three years after its date and became due and payablb the 
eighteenth day of June, 1933, and was, from and after its 
maturity date, and on, to wit, the first day of November, 
1933, overdue and unpaid. She is without knowledge suf¬ 
ficient to form a belief as to whether or not said note was 
ever after overdue and unpaid, and if the same be material 
calls for strict proof thereof. 

6. Answering the sixth paragraph of the bill of complaint, 
this defendant, on information and belief, admits tha^; the 
defendant Henry F. Woodard, owner of said note, directed 
said substituted trustees to foreclose said deed of trust; that 
pursuant to such directions said substituted trustees caused 
the sale of said property to be advertised, and, in accor¬ 
dance with the provisions of said deed of trust, sold said 
property at public auction on the seventeenth day of Novem¬ 
ber, 1933, to said Alice S. Woodard for the sum of Five 
Thousand Five Hundred ($5,500.00) Dollars, subject to an 
outstanding first deed of trust of One Hundred Fifteen 
Thousand ($115,000.00) Dollars and unpaid taxes and in¬ 
terest amounting to approximately Seven Thousand Two 
Hundred Eighty-nine Dollars and Nine Cents ($7,28^.09) ; 

that on said seventeenth day of November, 1933j said 
27 substituted trustees executed a deed to said property 

and delivered it, through defendant Henry F. 
Woodard, to said Alice S. Woodard. 

She is without knowledge concerning the remaining al¬ 
legations of said paragraph and can neither admit nor deny 
the same, but if the same be material she calls for strict 
proof thereof. 

7. This defendant has no knowledge or information con¬ 
cerning the averments of the first sentence of the seventh 
paragraph of the bill of complaint, and can neither $dmit 
nor deny the same, but if the same be material she cal^s for 
strict proof thereof. She is informed and believes and 
therefore avers that as substituted trustee the defendant 
Frank W. Hoover has refused to take the action requested 
of him and plaintiff, as substituted trustees, by said defen¬ 
dant Henry F. Woodard, concerning the presentation of a 
claim against the estate of said Alice S. Woodard, deceased. 

8. This defendant is advised that the eighth paragraph 
of the bill of complaint sets forth conclusions of law, jas to 
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which she is not required to answer. Nevertheless, she is 
advised that plaintiff and the defendant Frank W. Hoover, 
as substituted trustees under said deed of trust, are not en¬ 
titled to recover the purchase price of said property from 
the estate of said Alice S. Woodard, and are not entitled to 
a vendor’s lien against said property or to a sale of said 
property to satisfy any unpaid purchase price lien or for 
any other reason, and that said amount is not due from 
the estate of said Alice S. Woodard or from this defendant, 
as administratrix c. t. a. of said estate. She is further ad¬ 
vised that the plaintiff and the defendant Frank W. Hoover 
as substituted trustees are not entitled to specific perform¬ 
ance of any contract of sale whatsoever, concerning 
28 said property, and that plaintiff is not entitled to 
have, by order of this Court, a substituted trustee ap¬ 
pointed in the place and stead of the defendant Frank W. 
Hoover, because of his refusal to act in the premises, or for 
anv other reason. 

9. Further answering the bill of complaint, this defen¬ 
dant savs: 

She is informed and believes, and upon such information 
and belief avers, that at the direction and demand of the 
defendant Henrv F. Woodard, holder of the note secured 
by the deed of trust described in the first paragraph of the 
bill of complaint, the plaintiff and the defendant Frank W. 
Hoover, as substituted trustees under said deed of trust, 
sold said property conveyed thereunder, at public auction, 
on the seventeenth day of November, 1933; that said prop¬ 
erty was bid in, at the instance and direction and according 
to the instructions of said Henry F. Woodard, in the name 
of his wife, said Alice S. Woodard; that thereupon said 
defendant Henry F. Woodard prepared a deed for execu¬ 
tion by said substituted trustees, conveying said property 
unto said Alice S. Woodard, as the purchaser at such sale, 
and at the request and direction of said defendant Henry F. 
Woodard said deed was, on said seventeenth day of Novem¬ 
ber, 1933, executed by said substituted trustees. Copy of 
said deed is attached as “Exhibit A” to the answer of the 
defendant Frank W. Hoover, filed herein, and is prayed to 
be read and considered as a part of this answer. 
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10: The defendant Henry F. Woodard thereafter made a 
gift to his wife, said Alice S. Woodard, of said property so 
as aforesaid purchased in her name at his instance and di¬ 
rection. This defendant is informed and believes and there¬ 
fore avers that said Alice S. Woodard thereafter 

29 paid, out of her own funds, the sum of Thirty-five 
Thousand ($35,000.00) Dollars on account of said 

first deed of trust on said building, reducing said trust from 
One Hundred Fifteen Thousand ($115,000.00) Dollars to 
Eighty Thousand ($80,000.00) Dollars. 

11. Said Alice S. Woodard, wife of said defendant Henry 
F. Woodard, died on, to wit, the fifth day of May, 1935, 
leaving a last will and testament dated the ninth d^y of 
May, 1934, a substantially correct copy whereof is attached 
to the bill of complaint herein as “Exhibit A” thereto. Said 
will named the defendant Henry F. Woodard and the de¬ 
fendant Frank W. Hoover as executors thereof, and it was 
thereafter duly proven by the oaths of the subscribing wit¬ 
nesses thereto. Said Henry F. Woodard and said I^rank 
W. Hoover resigned and renounced their right to ^ct as 
executors of said will, and said Henry F. Woodard prepared 
and presented to this defendant, for signature and execu¬ 
tion by her, a petition for the probate of said will arid for 
the issuance of letters of administration cum testamento 
annexo to this defendant, who was named as residuary lega¬ 
tee and devisee therein. At the instance of said defendant 
Henry F. Woodard, this defendant signed and acknowl¬ 
edged said petition, on, to wit, the twenty-fourth d^y of 
May, 1935. Said Henry F. Woodard affixed his signature 
to said petition as attorney for the petitioner, and filed said 
petition in said Administration cause, on, to wit, the twjenty- 
eighth day of May, 1935. j 

12: Said petition, so prepared by said Henry F. Woodard 
and so executed by this defendant, recites, among pther 
things, that said Alice S. Woodard, at the time of her death, 
was seized and possessed of an equitable interest ip the 
Parkwell Apartment House, located at No. 3500 Thirteenth 
Street, Northwest, valued at approximately! One 

30 Hundred Thirty Thousand ($130,000.00) Dollars, 
subject to a first mortgage of Eighty Thousand ($80,- 

000.00) Dollars; that she was also possessed of bank de- 
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posits in the amounts of Two Thousand Three Hundred 
Seventy-eight Dollars and Three Cents ($2,378.03) and One 
Thousand Eight Hundred Ninety-four Dollars and Sixty- 
seven Cents ($1,894.67), and of personal property in a safe 
deposit box of the approximate value of Sixty Thousand 
($60,000.00) Dollars. Paragraph 5 of said petition reads 
as follows: 

“5. That the said deceased left no debts at the time of 
her death save and except some accounts due in connection 
with the operating expenses of the Parkwell Apartment 
House hereinbefore referred to; that said debts would not 
exceed in amount Two Hundred Fifty Dollars ($250.00).” 
Said petition further recited that said Henry F. Woodard 
and Frank W. Hover thought advisable to resign as exe¬ 
cutors to the end that this defendant, wife of the defendant 
Frank W. Hoover and sister-in-law of the decedent, may 
act as executrix with the will annexed; and that by the 
terms of said will this defendant is made residuary legatee 
of said deceased both as to personal, mixed and real estate; 
that all the heirs at law and next of kin of said deceased are 
desirous that this defendant should act as executrix with 
the will annexed under special undertaking. 

Attached to said petition were the formal waivers of said 
Henry F. Woodard and Frank W. Hoover, resigning and 
renouncing the right to act as executors of said will, and 
consenting to the granting of letters testamentary with the 
will annexed to this defendant, upon the giving by her of a 
special undertaking as provided by Section 264 of the Code 
of Law for the District of Columbia. Also attached to said 
petition were the waivers and consent of each of the heirs 
at law and next of kin of said Alice S. Woodard, and the 
waiver and consent, duly verified under oath, of said de¬ 
fendant Henry F. Woodard, as one of the legatees under 
said will. By said last-mentioned waiver and con- 
31 sent, said Henry F. Woodard consented to the pro¬ 
bate of said will and the granting of letters testa¬ 
mentary, with the will annexed, to this defendant, stated 
that he had read the said will and the petition for letters 
testamentary, and consented and requested the Court to 
permit this defendant to give a special bond for the pay¬ 
ment of all the debts, legacies, claims and other obligations 


I 

I 


j 
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of said estate as provided in Section 264 of the Code of Law 
for the District of Columbia. 

All of said renunciations and waivers and consents were 
prepared by said defendant Henry F. Woodard, and by him 
submitted to this defendant, together with said petition. 

13. Thereafter, on, to wit, the twenty-ninth day o^ May, 
1935, said will was admitted to probate and record, and let¬ 
ters of administration cum tcstamento annexo were issued 
to this defendant, upon her giving a special undertaking in 
the penalty of Sixteen Thousand ($16,000.00) Dollars, and 
filing a non-resident power of attorney, in accordance with 
law. She has duly qualified as such administratrix jc. t. a. 
by giving the undertaking required and said appointment 
is in full force and unrevoked. 


This defendant herebv offers, as an exhibit to this an- 
swer, the record in said Administration cause No. 48376, 
and prays that the record and proceedings therein had may 
be read and considered as a part of this cause. 

14. Said defendant Henry F. Woodard, on the eleventh 
day of December, 1935, filed in said Administration cause 
No. 48376 a claim, duly sworn to by him, against thb estate 
of his deceased wife Alice S. Woodard, in the sum of Four¬ 
teen Thousand Eight Hundred Forty-eight Dollars and 
Thirty-three Cents ($14,848.33). He thereafter presented 
said claim to this defendant as administratrix c. t. a. 
32 of said estate, and has demanded, and now demands, 
payment thereof by this defendant as such adminis¬ 
tratrix c. t. a. from the funds of said estate. Said claim in¬ 
cludes, among other things, the following items: 

4 ‘Nov. 17th., 33, Purchase price Parkwell Apartment 

House $5500.00 j 

# # * i 


“ 29 Taxes paid to District of Columbia 41|95.47. ’ ’ 

15. This defendant is advised that the powers and duties 
of plaintiff and of the defendant Frank W. Hoover las sub¬ 
stituted trustees under said deed of trust described in the 
first paragraph of said will have been fully exercised by 
the sale of said property by them, on the seventeenth day 
of November, 1933, at the request and direction of the de¬ 
fendant Henry F. Woodard, and the execution by them, on 
said seventeenth day of November, 1933, of said deed of 


i 
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said property to said Alice S. Woodard; that there is there¬ 
fore no reason nor occasion for the Court to appoint a 
trustee in the place and stead of said defendant Frank W. 
Hoover, under said deed of trust, because no powers remain 
to be exercised and no duty remains to be performed by 
said substituted trustees thereunder. 

16. This defendant is advised that said defendant Henry 
F. Woodard, holder of the note secured by said deed of 
trust, acknowledged full satisfaction of payment of said 
purchase price at said sale, by the direction to said substi¬ 
tuted trustees to execute and deliver said deed to said Alice 
S. Woodard; that plaintiff is not entitled to have this Court 
find and decree that said Alice S. Woodard in her lifetime 
did not pay to plaintiff and the defendant Frank W. Hoover, 
as such trustees, under said deed of trust, said amount of 
Five Thousand Five Hundred ($5,500.00) Dollars bid in 

her name at the instance and direction of said defen- 
33 dant Henry F. Woodard, her husband, for said prop¬ 
erty at such sale. 

17. This defendant is advised that plaintiff, having exe¬ 
cuted and acknowledged, on the seventeenth day of Novem¬ 
ber, 1933, said deed from plaintiff and the defendant Frank 
W. Hoover as such substituted trustees, conveying said 
property to said Alice S. Woodard, is estopped to deny that 
said purchase price was in fact paid; that plaintiff is fur¬ 
ther estopped thereby to ask this Honorable Court for a 
decree appointing a substitute trustee in the place and stead 
of the defendant Frank W. Hoover, and for a decree hold¬ 
ing that said purchase price of said property is still due and 
owing to said trustees. 

18. This defendant is further advised that said defendant 
Henry F. Woodard, having prepared and presented to this 
defendant, for execution said petition for letters of admin¬ 
istration c. t. a. on said estate, which said petition averred 
that said decedent was seized and possessed of an equitable 
interest in said real estate, and that the indebtedness of 
said decedent did not exceed Two Hundred Fifty ($250.00) 
Dollars, and having induced and procured this defendant 
to sign and execute said petition, and to apply for and to 
accept appointment as administratrix c. t. a. of said estate 
under special undertaking conditioned for the payment of 
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debts, claims, damages and legacies, is estopped to claim 
that said purchase price of Five Thousand Five Hundred 
($5,500.00) Dollars is due and owing from the estate of said 
Alice S. Woodard, and is estopped to call upon said Substi¬ 
tuted trustees to file a claim against said estate of said pur¬ 
chase price, and is estopped to call upon said substituted 
trustees to enter suit in this Honorable Court for the re¬ 
covery of said purchase price from the estate of said Alice 
S. Woodard, and is estopped to institute, or cause to be in¬ 
stituted, proceedings in this Honorable Court seeking 
34 substitution of a trustee in the place and stead of the 
defendant Frank W. Hoover as substituted trustee, 
to enforce any alleged claim of non-payment of said pur¬ 
chase price. 

Wherefore, this defendant, having fully answered said 
bill of complaint and made return to said rule to show Icause 
issued thereon, respectfully prays that said bill of; com¬ 
plaint be dismissed and said rule to show cause be dis¬ 
charged, and that she may go hence, with her costs. 

(signed) LUELLA HOOVER 
individually and as Adminis¬ 
tratrix C. T. A. of the last will 
and testament of Alice S. 
Woodard, deceased. 

(Signed) CHAS W. ARTH | 

Attorney for defendant 
Luella Hoover . 


District of Columbia, ss: 

Luella Hoover, being first duly sworn upon oath, dejposes 
and says: 

That she has read the foregoing answer by her subscribed 
and knows the contents thereof; that the matters and tilings 
therein stated upon her personal knowledge are true, and 
those things stated upon information and belief she believes 
to be true. 

(signed) LUELLA HOOVER 


Subscribed and sworn to before me this 28th day of May 
A. D., 1936. 


MABEL E ASHLEY ! 


(Notarial seal) 


Notary Public, D. C. 
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35 Answer of the Respondent, Hemy F. Wood¬ 

ard, to Rule to Show Cause 

Filed June 5—1936 

********** 

Answering the rule to show cause issued herein on the 
14th day of April, 1936, this respondent respectfully states: 

1 to 7. He adinits the averments contained in paragraphs 
numbered one to seven, inclusive, of said bill of complaint. 

8. This respondent admits the averments set forth in the 
several paragraphs of paragraph numbered eight of the 
bill of complaint. 

And further answering, this respondent states that his 
late wife, Alice S. Woodard, during her lifetime never dis¬ 
puted nor denied her indebtedness of and concerning the 
purchase price of the property described in the bill nor for 
certain advances made for her benefit and account by this 
respondent, while on the other hand the fact is said de¬ 
cedent repaid during her lifetime to this respondent certain 
amounts on account of her said indebtedness to this re¬ 
spondent. 

WHEREFORE, this respondent prays: 

36 1. That the prayer of the bill of complaint num¬ 
bered four, for the appointment of a substitute trus¬ 
tee etc., be granted. 

2. That respondent have such other and further relief as 
to the Court may seem necessary and proper in the prem¬ 
ises. 

HENRY F. WOODARD 
In proper person. 

District of Columbia, ss: 

I, Henry F. Woodard, being first duly sworn, on oath 
depose and say that I have read the foregoing answer by 
me subscribed and know the contents thereof, that the mat¬ 
ters and things therein stated upon my personal knowledge 
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are true and those therein stated upon information and be¬ 
lief I believe to be true. 

HENRY F. WOODARD 

Subscribed and sworn to before me this 5th day of *)Tune, 
1936. ! 

FRANK E. CUNNINGHAM 

Clerk 

By H. B. DERTZBAUDH 

Asst Clerk 

i 

37 Amendment to Answer of Defendant Luella Hoover 
to Bill of Complaint and Return to the Rule to Show 
Cause 

Filed June 24 1936 


With leave of Court first had and obtained so to dp, de¬ 
fendant Luella Hoover, individually and as administratrix 
c. t. a. of the estate of Alice S. Woodard, deceased, andends 
her answer to the bill of complaint and return to the nile to 
show cause, filed herein May 29, 1936, by adding to\ and 
making a part of, paragraph 13, page 8 thereof, the follow¬ 
ing averments: 

Under the will of said Alice S. Woodard, deceased, de¬ 
fendant Henry F. Woodard was bequeathed the suin of 
Ten Thousand ($10,000.00) Dollars. 

Among the assets of said estate, included in said per¬ 
sonalty in the safe deposit box referred to in paragraph 12 
hereof, was a certain promissory note for Fifty Thousand 
($50,000.00) Dollars, dated, to wit June 5, 1929, 
38 signed by said Henry F. Woodard, and payable to 
said Alice S. Woodard with interest at the rate of 
eight per centum (8%) per annum. 

On or about June 7, 1935, this defendant, as administra¬ 
trix c. t. a. of said estate, received from said Hemiy F. 
Woodard, in payment of his promissory note aforesaid, a 
check for Forty Thousand ($40,000.00) Dollars and his re- 
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ceipt for Ten Thousand ($10,000.00) Dollars, covering the 
bequest aforesaid. 

LUELLA HOOVER 

individually and as Adminis¬ 
tratrix C. T. A. of the last will 
and testament of Alice S. 
Woodard, deceased. 

CHAS W. ARTH 
Attorney for defendant 
Luella Hoover. 

District of Columbia, ss: 

Luella Hoover, being first duly sworn upon oath, deposes 
and says: 

That she has read the foregoing amendment to para¬ 
graph 13, page 8 of her answer to the bill of complaint and 
return to the rule to show cause, filed herein May 29, 1936, 
bv her subscribed and knows the contents thereof; that the 
matters and thing therein stated upon her personal knowl¬ 
edge are true, and those things stated as upon informa¬ 
tion and belief, she believes to be true. 

LUELLA HOOVER 

Subscribed and sworn to before me this 23rd day of June, 
A. D., 1936. 

MABEL E ASHLEY 

(Seal) Notary Public, D. C. 

39 Fiat 

Let the within amendment be filed and the averments con¬ 
tained therein be added to, and made a part of, paragraph 
13, page 8 of the answer of Luella Hoover, individually and 
as administratrix c. t. a. of the Estate of Alice S. Woodard, 
deceased, filed herein May 29, 1936. 

O R LUHRING 


Justice 
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40 Plaintiff’s Reply to Amendment to Answer of De¬ 
fendant Luella Hoover to Bill of Complaint and Re¬ 
turn to Rule to Show Cause 

Filed June 26 1936 j 

i 

* # * * * # * * * * 

j 

In reply to the amendment to answer of defendant Luella 
Hoover to the bill of complaint and rule to show cause is¬ 
sued herein, plaintiff respectfully represents to the Cburt: 

1. He denies upon information and belief that the defen¬ 
dant Luella Hoover as administratrix c. t. a. of the last! will 
and testament of Alice S. Woodard, deceased, received from 
Henry F. Woodard in payment of his promissory note afore¬ 
said his check for Forty Thousand Dollars ($40,000.) as 
alleged in said amendment, and states that the said check 
for Forty Thousand Dollars ($40,000.), was paid by Mrs. 
William J. Finley to the said administratrix from her own 
funds, and that upon the payment thereof the said adminis¬ 
tratrix delivered to the said Mrs. Finley four ten thousand 
dollar notes, which were found in decedents safe deposit 
box and which constituted part collateral security for the 
payment of the said promissory note of defendant Henijy F. 
Woodard in the sum of Fifty Thousand Dollars 

41 ($50,000.); that said Mrs. Finley now owns and is in 
possession of said notes and ever has been since she 

paid over the $40,000.00. 

Plaintiff admits all other allegations in the said amend¬ 
ment contained. 

LAWRENCE J KOSTERS! 

! 

DANIEL THEW WRIGHT and 
B. WOODRUFF WEAVER, 

By B WOODRUFF WEAVER 
Attorney for Plaintiff. 

District of Columbia, ss: 

7 I 

Lawrence J. Koesters, being first duly sworn, on loath 
deposes and says that he has read the foregoing reply to 
amendment to answer of defendant Luella Hoover tb bill 
of complaint and return to rule to show cause by him sub¬ 
scribed and knows the contents thereof; that the matters 
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and things therein stated upon his personal knowledge are 
true and those stated upon information and belief he be¬ 
lieves to be true. 

LAWRENCE J. ROSTERS. 


i 

Subscribed and sworn to before me this 26th day of June, 


1936. 


PATRICK H McCORMICK 


(Seal) 


Notary Public, D. C. 


42 Answer of Henry F. Woodard to Bill of Com¬ 
plaint and Amendment Thereto 


Filed October 22 1936 

********* 


For answer to the Bill of Complaint and amendment 
thereto the defendant Henry F. Woodard hereby adopts 
the allegations and prayers of his answer to the rule to 
show cause filed herein June 5, 1936 

HENRY F. WOODARD 


District of Columbia, $s: 

I Henry F. Woodard being on oath first duly sworn de¬ 
pose and say that I have read the foregoing answer by me 
subscribed and that the matters therein stated are true 
to the best of my knowledge and belief. 

HENRY F. WOODARD 

Subscribed and sworn to before me this 22nd day of Oc¬ 
tober 1936 

CHARLES E. STEWART— 

clerk 

by W. F. LEMON, 

asst clerk . 


Amendment to Answer of Defendant Luella 
Hoover to Bill of Complaint 

Filed October 22 1936 

********** 

With leave of Court first had and obtained so to do, de¬ 
fendant Luella Hoover, individually and as administratrix 
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. I 

c. t. a. of the estate of Alice S. Woodard, deceased, amends 
her answer to the bill of complaint, filed herein May 29, 
1936, by adding as paragraph 19 thereof the following: 

“19. And this defendant says that the said pl^in- 
43 tiff ought not to be permitted to maintain his Said 
alleged cause of action for the reason that the shme 
is barred bv the statute of frauds . 91 

LUELLA HOOVER 

individually and as Adminis¬ 
tratrix c, t. a. of the last will 

* l 

and testament of Alice S. 
Woodard, deceased. 

CHAS W. ARTH 
Attorney for defendant 
Luella Hoover. 

District of Columbia, ss: 

Luella Hoover, being first duly sworn, upon oath, depbses 
and says: 

That she has read the foregoing amendment to her an¬ 
swer to the bill of complaint, filed herein May 29, 1936, by 
her subscribed and knows the contents thereof; that the 
matters and things therein stated upon her personal knowl¬ 
edge are true, and those things stated as upon information 
and belief, she believes to be true. 

LUELLA HOOVER 

Subscribed and sworn to before me this twenty-second 
day of October, A. D., 1936. ] 

MABEL E ASHLEY 

(Seal) Notary Public, D. C. 

Fiat 

i 

Let this be filed. 

DANIEL W. O’DONOGHTJE 

Justice 

Oct. 22, 1936 


I 

i 

I 


i 

I 
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44 Decree 

Filed December 23 1936 

*###*#*## 

This cause coming on to be heard upon the bill of com¬ 
plaint, the separate answers thereto and the testimony pro¬ 
duced in support of said bill and being considered by the 
Court, it is this 23rd day of December, 1936, 

Adjudged, Ordered and Decreed That the bill of com¬ 
plaint herein be, and it hereby is, dismissed with costs. 

DANIEL W. O’DONOGHUE 
Justice 

From the above Decree the plaintiff, Lawrence J. Ros¬ 
ters, Trustee, and the defendant, Henry F. Woodard, note 
an appeal in open Court which is hereby allowed and the 
appeal bond for costs is fixed at $100.00 or a deposit of 
$50.00 cash with the clerk in lieu of appeal bond 

DANIEL W. O’DONOGHUE 
Justice 

45 Opinion of the Court and Findings of Fact and 

Conclusions of Law 

Filed December 23 1936 
**#**•**## 

The Court. Now, gentlemen, this case seems to have gone 
quite far afield as regards the testimony. I have allowed 
great latitude. 

In reading the bill, it appears that there was a suit filed 
which stated that it was for the purpose of enforcing a ven¬ 
dor’s lien. A vendor’s lien is a lien given by equity which 
is an implied lien; it is not based on an express contract, 
and it is given in a case where a vendor, a seller, conveys 
the property to a vendee or purchaser and fails to get the 
purchase price of the property. 

Now, the bill in this case is filed by one of the two trus¬ 
tees under a deed of trust. He says that his co-trustee would 
not join with him, so that he made his co-trustee a defendant 
in the case. The person from whom the money is sought 
is the administratrix of the estate of Alice S. Woodard, de¬ 
ceased. 
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Now, Alice Woodard bought this property from two trus¬ 
tees under the second deed of trust. These trustees Were 
not the vendors of the property in the sense of being owners 
of the property. They sold this property at the instance 
and request of Henry F. Woodard, the party secured bjf the 
second deed of trust. Having sold the property at the in¬ 
stance and request of Mr. Woodard, they were en- 

46 titled to the payment of the purchase price frond the 
purchaser. 

Now, Mr. Woodard submitted his note of $35,000 secured 
by the second deed of trust to the trustees, and had then! en¬ 
dorse on that note a credit of $5500, the purchase pricp of 
the property, less the auctioneer’s fee and less the advertise¬ 
ment of the auction sale in the newspaper. 

According to that, these two trustees were paid for' the 
sale of that property to Mrs. Woodard by Mr. Woodard. It 
would have been the same thing if Mrs. Woodard had haijded 
the trustees a check and then they had endorsed that check 
to Mr. Woodard, and then he had credited the amount op the 
note. 

So that, so far as these trustees are concerned, in selling 
out at the instance and request of Mr. W^oodard, being trus¬ 
tees for his benefit, they have endorsed on the note owined 
by Mr. Woodard the full purchase price or selling pricb of 
the property. Therefore, these trustees are not in the posi¬ 
tion of vendors who sell property, who convey title, and who 
have not received the purchase price. 

Now, if you wish to take the suit from the standpoint of 
the real substance and the real facts back of it, let us! sav 
that Mr. Woodard is the one that really wants to assert a 
vendor’s lien in this case, because he is really the actual 
daimant in this case. How does he stand as regards a Ven¬ 
dor’s lien? 

He never owned this property. He did not sell this prop¬ 
erty. He did not convey the title in this property to janv 
purchaser w r here that purchaser failed to pay him. So that, 
under that phase of the case, it cannot stand as a bill to en¬ 
force a vendor’s lien. 

There is another view of the case that might be taken, 

47 although the plaintiff or Mr. Woodard, the real mov¬ 
ing party in the case, has not placed the litigation 

or the suit on that basis, and that is of a resulting tpust. 
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The resulting trust is one kind of an implied trust. A re¬ 
sulting trust is where one person pays the purchase money 
and the title is taken in another person. The law says that 
there is a resulting trust in favor of the person who ad¬ 
vances the purchase money, and that that person who takes 
title to the property holds it as trustee for the person who 
advances the purchase money. 

If the facts show that that was the intention of the par¬ 
ties, there is the presumption in equity, that, generally 
speaking, where one person pays the money and another 
takes the title, the person who takes the title holds it as a 
trustee for the person who pays the money. 

But there is an exception to that rule, and that is where 
a husband pays the money and the wife takes title to the 
property. Then there is no such presumption, but, on the 
contrary, the presumption, is, because of the legal, moral 
obligation, the matter of love and affection, that the hus¬ 
band meant for the wife to take title and hold it as her own 
when he advanced the money; and, in order to overcome 
that presumption, the cases are, and the law is, that the 
proof must be clear and satisfactory that the wife was tak¬ 
ing title as trustee for the husband who advanced the 
money. 

I hold in this case that the facts as made known by the 
testimony do not sustain a resulting trust in favor of Mr. 
Woodard, he having advanced the $5500 and put the title 
in his wife’s name. 

I hold in this case that Mr. Woodard is not in the posi¬ 
tion of a vendor having sold this property to a purchaser 
and not having gotten the purchase price from the pur¬ 
chaser. 

I hold that the trustees in this case are not in the posi¬ 
tion of vendors having sold the property to a purchaser 
and not having gotten the purchase price of it, be- 
48 cause they did get the purchase price of this prop¬ 
erty by a credit on the second trust note. 

The motion to dismiss the bill is granted. Exception 
noted by the plaintiff and by the defendant, Henry F. 
Woodard. 

DANIEL W. 0 ’DONOGHUE 
Dec 23rd 1936 Justice 
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Memoranda 

January 4—1937. | 

Bond of Kosters and Woodard for $100 on appeal—ap¬ 
proved and filed. 

January 12—1937. 

Statement of Evidence filed. 

i 

49 Assignment of Errors 

Filed January 12 1937 j 

* # # * * • * 

Come now Lawrence J. Kosters and Henry F. Woodard, 
appellants, and severally file this their respective assign¬ 
ments of error. 

The Court erred: 

1. In its Findings of Fact. 

2. In its Conclusions of Law. 

3. In granting the motion of Frank W. Hoover and 
Luella Hoover to dismiss the Bill. 

4. In entering a decree dismissing the Bill of Complaint. 

5. In denying the prayers of the Bill of Complaint. 

6. And in other respects apparent from the Record! 

DANIEL THEW WRIGHT 
B. WOODRUFF WEAVEfe 
By B. WOODRUFF WEAVER 
Attorneys for Appellants. 

Service of a copy of the foregoing Assignment of Errors 
acknowledged this 11th day of January, 1937. 

CHAS. W. ARTH 

Attorney for Luella Hoover individually and 
as administratrix and Frank W. Hoover, Trustee. 

■■ 

Memorandum 

! 

February 10—1937. 

Statement of Evidence submitted. 
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District Court of the United States for the District of 

Columbia 

! Wednesday, April 14, 1937 

The Court resumes its sessions pursuant to adjourn¬ 
ments, the Justices sitting in Equity, presiding. 

******* 

Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the plaintiff and the defen¬ 
dant Henry F. Woodard by their attorneys present to 
the Court their Statement of Evidence taken at the trial of 
this cause, and heretofore submitted herein, and pray that 
the same be signed and made of record, nunc pro tunc, 
which is hereby accordingly done. 

! DANIEL W. O’DONOGHUE, Justice. 


50 Designation of Record 

Filed January 12 1937 

******** 

1. Apr. 24, 1936 Bill of Complaint and Exhibits 

2. May 29, 1936 Answer of Frank W. Hoover, Trustee 

3. May 29, 1936 Answer of Luella Hoover 

4. June 5, 1936 Answer of Henry F. Woodard to Rule 

To Show Cause 

5. June 24, 1936 Amendment to Answer of Luella 

Hoover 

6. June 26, 1936 Plaintiff’s reply to Amendment to An¬ 

swer of Luella Hoover 

7. Oct. 22, 1936 Answer of Henry F. Woodard to Bill 

of Complaint 

8. Oct. 22, 1936 Amendment to Answer of Luella 

Hoover 

9. Dec. 23, 1936 Final Decree dismissing Bill 

10. Dec. 23, 1936 Findings of Fact and Conclusions of 

Law 

11. Jan. 4, 1937 Memorandum—Bond filed for $100. on 

appeal 

12. Assignment of Errors 
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13. Statement of Evidence 

14. This Designation. 

DANIEL THEW WRIGHT 
B. WOODRUFF WEAVER 
By B. WOODRUFF WEAVER 
Attorneys for Appellants. 

January 11, 1937 


Service of a copy of the foregoing Designation of Record 
acknowledged this 11th day of January, 1937. 

i 

CHAS. W. ARTH j 

Attorney for Luella Hoover individually and 
as administratrix and Frank W. Hoover , Trustee. 


51 District Court of the United States for the 

District of Columbia 

i 

United States of America, 

District of Columbia , ss: 

! 

I, Charles E. Stewart, Clerk of the District Court of the 

_ ' i 

United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 50, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 61279 in Equity, where¬ 
in Lawrence J. Kosters is Plaintiff and Frank W. Hoover, 
Trustee, et al. are Defendants, as the same remains |upon 
the files and of record in said Court. 

In Testimony Whereof, I hereunto subscribe my jiame 
and affix the seal of said Court, at the City of Washing¬ 
ton, in said District, this 16th day of April, 1937. 

CHARLES E. STEWART; 

Clerk. 

By ANDREW A. HORNEI}, 

Asst. Clerk. 


(Seal) 


40 LAWRENCE J. ROSTERS ET AL. VS. FRANK W. HOOVER ET AL. 

52 United States Court of Appeals for the District of 
Columbia Filed Apr 19 1937 Moncure Burke, Clerk 

In the District Court of the United States for the 

District of Columbia 

Equity No. 61279 

Lawrence J. Kosters, Trustee. 

vs. 

Frank W. Hoover, Trustee, et al. 

Statement of Evidence 

Be it remembered that this cause came on for final hear¬ 
ing before Mr. Justice O’Donoghue, one of the Judges of 
said Court, and the following proceedings took place: 

Lawrence J. Kosters, called as a witness on behalf of the 
plaintiff, testified in substance as follows: 

Direct Examination 

I am a lawyer; have been a member of the local bar since 
1910; am plaintiff in this case, and I was one of the two- 
trustees appointed as a result of the equity proceedings 
for the Parkwell Apartment House to secure a second trust 
note. 

Whereupon said second trust note was produced and 
offered in evidence, and is of the tenor following: 

(Face of note) 

$35,000.00 Washington, D. C., June 18, 1930 

On or before three years after date, we jointly and sev¬ 
erally promise to pay to the order of John H. Holmead, 
Thirty-five thousand Dollars, for value received, with in¬ 
terest at six per centum per annum until paid, payable 
semi-annually. Each installment of interest to bear inter¬ 
est after maturity, if not then paid, at the rate aforesaid. 
Payable at . 

No. 1 of 1. WILLIAM C. BOND 

73286 RACHEL M. BOND. 

Retain this note after payment until release is obtained. 
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i 

(Left margin of face of note) 

i 

4 4 The District Title Insurance Company, The Lawyers Title 
Insurance Company, The Washington Title Insurance 

Company 


Secured by Deed of Trust 

To Edmund D. Rheem and J. Newton Brewer, Trustees; 
On Lots 98, 69 and part Lot 70, Square 2834.” j 

(Back of note) j 

i 

(Endorsements of interest show interest having been 
paid to and including September 18, 1933.) 

4 4 Pay to the Order of 
Henry F. Woodard 
without recourse to me 

John H. Holmead 

% 

For deposit to the credit of 
Henry F. Woodard 

i 

C. R. proceeds of auction sale, November 17, 1933. j Five 
Thousand, Four Hundred, Thirty-five ($5,435.40) and 
Forty Cents. 

LAWRENCE J. ROSTERS 
FRANK W. HOOVER 

Trustees. 

Exhibit No. 1, Henry F. Woodard vs. Wm. C. Bond jet als. 
In chy.” | 

Whereupon, it was agreed by the parties, with the ap¬ 
proval of the Court, that the answer of Henry F. Woodard 
to the rule herein filed, be regarded and taken as his an¬ 
swer to the bill. The witness further testified in substance 
as follows: 

I recall a demand by Mr. Woodard, the holder of this 
note, that the trustees sell under the deed of trust for de¬ 
fault; Mr. Woodard requested me to sell the property. He 
advertised the property; there was a sale; I was present; 
the property was sold to Mrs. Woodard. There wefe sev¬ 
eral bids made I think; Major Walter Hoover made 
54 the bid on which the property was sold and said he 
bid the property in for Mrs. Woodard. The price 
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was $5500.00 and the assumption of certain mortgages and 
accrued taxes and some other items that I do not recall. 
No part of that $5500.00 was ever paid to me. My recollec¬ 
tion is that the deed to Mrs. Woodard was signed the same 
date as the sale; Mr. Woodard had the deed there, the name 
of the grantee was inserted in the deed after the sale. I 
signed the deed on the same day in order that the pur¬ 
chaser might take possession as quickly as possible. Mr. 

Henrv F. Woodard stated to me the reason why he wanted 
* * 

that done in that manner; he stated that there was a pos¬ 
sibility that the manager of the apartment, a Mr. William 
Bond, might attempt to remain in possession of the apart¬ 
ment and that Mrs. Woodard would like to have possession 
and therefore would like to have the trustees take the 
steps necessary for her to get possession as early as pos¬ 
sible. As soon as Mr. Woodard and I returned to the 
office on the afternoon of the sale, I immediately requested 
payment of the money; he said it would be paid, that he 
would obtain the check from Mrs. Woodard and deliver it 
to me. On two different occasions subsequent thereto I had 
further discussion with Mr. Woodard about the payment. 
About a week later I again requested Mr. Woodard for 
payment or rather asked him when payment was forthcom¬ 
ing from Mrs. Woodard, and then again, probably another 
week later, and each time Mr. Woodard stated that there 
were so many items of expense and other things for Mrs. 
Woodard to take care of, that the check would be forthcom¬ 
ing soon and he asked for a little more time. The endorse¬ 
ment on the $35,000.00 note, “Cr. proceeds of auction sale, 
November 17, 1933, $5,435.40. Lawrence J. Kosters, Frank 
W. Hoover, Trustees”, was written by me with the excep¬ 
tion of “Frank W. Hoover”. I wrote it because I felt that 
payment would be made and I had the assurance of 
55 Mr. Woodard that the payment would be made; there 

was another reason, and that was in order that this 
note might be used in a suit which Mr. Woodard intended 
to file; I had a talk with him about that; the endorsement 
was made at his request, and for the reason that I have 
given. I received a letter from Mr. Woodard shortly be¬ 
fore the bringing of this particular suit; I have the orig¬ 
inal in my file; I read this bill before I filed it and remem¬ 
ber the letters that were attached; I am familiar with the 
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contents of the letters and those appended to the bill are 
actually copies of the originals. 

On Cross-Examination by Mr. Arth, the witness testified 
in substance as follows: 

I first learned that demand was being made by Mr. jWood- 
ard for the purchase price under that sale when I received 
Mr. Woodward’s letter; that was one year after the sale; 
his letter, Exhibit B to the bill, is dated March 20^ 1936, 
just about two years and a half after this sale was blade; 
the date of the sale was November 17,1933. This letter that 
I have in my hand is my original letter and I wrote it in my 
own handwriting; I wrote it in my office in the Chandler 
Building. I had had no conversation with Mr. Woodard 
prior to that regarding the subject-matter; I had not seen 
Mr. Woodard for more than six months prior to receiving 
his letter. I cannot recall definitely whether I had any con¬ 
versation with Mr. Woodard between March 20, 1936, and 
March 26, 1936; Mr. Woodard was in my office, but I don’t 
remember whether it was between those dates. I made the 
notation on the back of the note at the request of Mr. |Vood- 
ard; everything that I did in connection with the whole 
matter was done at the request of Mr. Woodard with one 
qualification, I did not write this letter at Mr. Woodard’s 
request; I never worked for him, was never employed in 
his office; I had office room in his office but I yras on 
56 my own; I paid him no rent and he paid me rio sal¬ 
ary. There was no division of fees except ^n one 
small case. That arrangement lasted a year or a year and 
a half; I was in Mr. Woodard’s office at the time df this 
sale; I was in his office from about October, 1932, tjo De¬ 
cember, 1933; I never acted as trustee for him in any| other 
real estate transaction. I did it in this instance at ljis re¬ 
quest. The auctioneer came to the office and the writing of 
the advertisement was arranged there. I was present at 
the time but I did not employ the auctioneer and I dfd not 
pay any bills for the sale. I know that there were certain 
taxes amounting to, I think, in the neighborhood of seven 
or eight thousand dollars. I knew from the note and other 
papers that the mortgage was in default. I was not to re¬ 
ceive any commission and did not get any, never askdd for 
any; my recollection is that I did not see Mr. Woodabd be¬ 
fore answering his letter and I am quite positive about 
that; for this reason, that I gave that letter, my answer, 
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very careful thought, and prepared a reply on three differ¬ 
ent occasions, and I knew from the letter written by Mr. 
Woodard that he was anxious to have a reply, and I was 
expecting him to get in touch with me to learn whether or 
not I was going to make a reply, and for that reason I am 
quite sure that I did not get in touch with Mr. Woodard. 
As nearly as I can recall, two bids were made on the prop¬ 
erty; Major Hoover made one, and the opening bid was 
made by someone else I don’t recall. The statement in my 
letter * 4 which was the amount of cash bid by the late Alice 
S. Woodard” is accurate, having been bid by her represen¬ 
tative, Major Hoover. Mr. Woodard told me, before the 
sale, that Major Hoover was going to bid for Mrs. Wood¬ 
ard; Mr. Woodard told me that, and none other. After I 
wrote Mr. Woodard on March 26 I had conversation with 
him; I filed this bill; Mr. Woodard said he would 
57 furnish me with counsel and that I would be under 
no expense whatever in enforcing this claim for 
him; I filed the bill for him, on his behalf. He is not pay¬ 
ing me anything, and did not say that he would pay me' 
anything. After I wrote my letter in reply to his of the 
20th of March, I conferred with Mr. Woodard and with 
Judge Wright. I don’t know who drew this bill; it was 
presented to me for signature; I did not know what was in 
it before; I don’t know where the information came from 
that entered into it, but I am now familiar with the con¬ 
tents of the bill. 

Thereupon, on re-direct examination, the following oc¬ 
curred : 

By Mr. Wright: 

“Q. I notice that the amount shown here on the back of 
the note is $5,455.40. Do you know how to account for the 
difference between that and the $5500.00?” * * * 

The Court: Is it worthwhile to take time on this? The 
amount involved was $5500.00 and there were two items de¬ 
ducted—the Court can see that—one the auctioneer’s fee 
and the other for the publication of the advertising in the 
newspaper, and the amount after deducting those two 
charges, which amounted to sixty-four dollars and some¬ 
thing, was credited on the note, which made it $5435 and 
some cents. 
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Now I just want to ask you one question. 

By the Court: You knew before and at the time qf the 
auction sale that Henry F. Woodard was the owner qf the 
$35,000 note secured by the second deed of trust oil this 
property under which you and your cotrustee would sell 
out? A. Yes, sir. 

Q. Right after that sale, did Mr. Henry F. Woodard pre¬ 
sent that note to you and your co-trustee to have this Credit 
made on it? A. Yes, sir. 

58 Q. And that came from his possession? A. Yes, 
sir. 

Q. And you made that endorsement on it, or that credit 
of $5435 and some cents, and you and your co-trfistee 
signed it either the day of the sale or the day after the 
sale? A. Yes, sir. 

Q. Then the note went back to Mr. Woodard? A.| Yes, 
sir. 

Q. He was the owner and holder, and he authorized and 
directed you to make that entry on it? A. Yes, sir.”j 

Thereupon, Mrs. Roderick Peters, called as a witness on 
behalf of the plaintiff, testified in substance as follows: 

Direct Examination 

I have lived in Washington since I was ten years old; I 
knew Mrs. Alice S. Woodard for the last eight or nine 
years of her life; she was a very dear friend; I played in 
a foursome with her every other Friday, and picked her up 
a lot of times on the Wednesday matinee day. (Ove^ the 
objection of defendants Frank W. Hoover, Trustee qt al., 
that Mrs. Woodard is deceased and that witness cannot 
testify to anything decedent might have said to her with 
respect of anything in connection with the apartment house, 
and subject to motion to strike, the witness was pernditted 
to testify:) She told me that she had bought the Parkwell 
Apartment House; the subject came up just in conversa¬ 
tion as she would say that she bought a hat or a dress; I 
do not recall how many times she mentioned it except that 
perhaps she would mention it in conversation when she was 
buying something. She also said that she was buying fur¬ 
niture or a kitchen stove for the apartment house. She 
spoke to me on more than one occasion about buying tilings 
for the apartment. That was quite an excitement in 
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59 her life to buy an apartment house, and she would 
mention it from time to time, different things. 

Thereupon, Mrs. Ethel Genevieve Fuller, called as a wit¬ 
ness on behalf of the plaintiff, testified in substance as 
follows: 

I live now at the Kenwood Country Club in Maryland; 
I am the wife of Fred J. Fuller who is Manager at the Ken¬ 
wood Country Club; the club is our residence. Mr. Fuller 
was at the club two years in February 1934 and I did not 
go until the following October. In the fall of 1933 and 
1934 I was assistant manager of the Parkwell Apartment, 
became such in November, November 15, 1933, when it was 
taken over. Mr. Fuller and I both managed it after it was 
taken over; I had been a tenant before it was taken over 
and lived there: I know Mrs. Alice S. Woodard very well; 
I managed the Parkwell Apartment for her. Both Mr. and 
Mrs. Woodard made the arrangements with me to manage 
it; I made my report to Mrs. Woodard and in the begin¬ 
ning when she first took it over, she came quite frequently 
but after we had furnished the apartment and all later on 
she called me on the phone. I had discussions with Mrs. 
Woodard about the purchase of additional furniture for 
the apartments. (Over the objection of defendant Frank 
W. Hoover, Trustee, et al., upon the same grounds, and 
subject to motion to strike, witness was permitted to tes¬ 
tify:) Mrs. Woodard said that she did not wish to go to 
any additional expense at that time until she had reim¬ 
bursed, Mr. Woodard for the apartment house. We were 
thinking of buying a small stoker—and she said that to me 
several times when I was urging her to buy more furni¬ 
ture. I can say that she told me that several times. At the 
time of taxes, I very distinctly remember the same thing 
was said to me when it came to paying taxes. We were 
thinking of furnishing 509, one of the large apartments, 
and it had been done over and Mrs. Woodard did 

60 not want to do it at that time until she had paid for 
the apartment. 

On Cross-Examination the witness testified in substance 
as follows: 

I was manager of this apartment house after my hus¬ 
band was relieved of his duties there. When Mrs. Wood- 
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ard died, I told Captain and Mrs. Hoover that if j they 
wished to replace me they could but they asked me t|o re¬ 
main. I remained from May until October and I resigned. 
Then they asked me to quit, and I quit at their request. 
Mrs. Hoover, after my resignation over the phone, j sent 
me the letter dismissing me. I finally left the apartinent 
and my employment there at Mrs. Hoover’s directions 

Thereupon, Ethel Lee Burks, a witness called oh be¬ 
half of the plaintiff, testified in substance as follows:! 

I have lived in Washington all my life and knew the late 
Alice S. Woodard very well; she was my most intimate 
friend for ten or twelve years, I really cannot remember. 
Our associations were of the most intimate nature. We 
were the best of friends. We talked with each other prac¬ 
tically every day; we talked over the telephone when we 
did not get together and would meet socially in various 
ways; we met at the Congressional Country Club; then we 
played bridge a great deal together and would go down 
town to the movies and go to lunch and sit and talk for 
hours in the Willard Coffee Shop. In practically every 
conversation after she bought the Parkwell Apartment 
House, she spoke of it. (Over the objection of defendants 
Frank W. Hoover, Trustee et al., upon the same grounds, 
and subject to motion to strike, witness was permitted to 
testify:) She said she was worried about so much mpney 
that she owed; she spoke of wanting to buy more furniture 
but she could not do it very well because she had not the 
money to buy it; she said that. Another time! she 
61 told me about reducing the loan on the apartment. 

She had told me about selling some bonds to reduce 
the loan. At various times she said “I have been dpwn 
town today and I had to see about different things about 
the apartment”. One time was awnings and another tpne 
furniture, and well, that was foremost in her mind. She 
said she had been indebted to Mr. Woodard and she waqted 
to pay him back. On several occasions she said that Henry 
had put up money to buy furniture and she wanted differ¬ 
ent little things and as the money came in she would pay 
him back. (Over the same objection of said defendants, 
and subject to motion to strike, witness was permitted to 
testify that:) Mrs. Woodard owed for the apartment hojuse 
itself; she said she owed Mr. Woodard for money thatj he 
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had expended. She did not pay for the apartment house. 

Thereupon, Harry H. Gardiner, called as a witness on 
behalf of the plaintiff, testified in substance as follows: 

I am in the new and used furniture business at 1307 Sev¬ 
enth Street and 1426 K Street, Northwest. I knew the late 
Mrs. Alice S. Woodard. I had advertised some furniture 
for sale and in answer to that ad, Mr. and Mrs. Woodard 
came to my place of business in the latter part of January 
1934 and the early part of February. She called at my 
place four different times. She came alone once, the second 
occasion. (Over the same objection of defendants Frank 
W. Hoover, Trustee, et al., and subject to motion to strike, 
witness was permitted to testify that:) Mrs. Woodard re¬ 
ferred to the apartment house which she had purchased at 
13th and Monroe. On the first time I met her, Mr. Wood¬ 
ard was with her. I sold them one living room suite, a 
lounge chair, and some rugs. A few days later she got 
me on the phone and asked whether I would be in during 
the afternoon, that she would like to see me regarding a 
matter of purchasing furniture, and I told her that 
62 I would make my time to suit hers, and, if I recall, 
it was about 3 or 3:30 in the afternoon, and when 
she arrived, she said “Mr. Gardiner, you are a dealer, and 
you are handling new and second-hand furniture.’* She 
said “I have purchased, bought an apartment house at 13th 
and Monroe Streets, and the apartments have been fur¬ 
nished, but the furniture belongs to another party, and I 
am going to have the furniture removed and refurnish the 
entire apartment house.” So I said “I would suggest buy¬ 
ing new furniture.” “I am in a position to buy new fur¬ 
niture at the factory, and I will charge you 10 per cent for 
the handling of it.” She said “Mr. Gardiner, I will tell 
you I am not in a position at the present time to buy new 
furniture. I have to hold down the expense. I have not 
paid Mr. W"oodard as yet for the apartment house, and he 
is also advancing the money to buy the furniture for the 
refurnishing of these apartments.” 

On Cross-Examination the witness testified in substance 
as follows: 

I was first asked about my recollection in respect to these 
matters that I have testified to about ten days ago on the 
telephone by Mr. Woodard. He called me and asked me if 
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I recalled the transaction and remembered Mrs. Woodard 
and I said I did. He did not detail to me what the trans¬ 
actions were. He asked me what did I remember and I 
told him the same as I have stated here. There are dome 


things that have come to my attention since the casej has 
been brought to my mind. At the time she came up there 
alone I sold her a rug and lamp and one or two tables \ she 
paid me for them in cash. On one occasion Mr. Woodard 
paid me in cash when she was present and another time 
they paid by check. She never paid me by check, j She 
bought a rug and a chair and a table which she paid cash 
for. The other time Mr. Woodard paid and he used a 
check one time I recall and perhaps two times. 

Thereupon, over objection of defendants Frank W. 
63 Hoover, Trustee, et al., on the ground that therej was 
no reason why witness should not attend the hearing 
of the Court, the deposition of Fred J. Fuller was received 
and read in evidence in substance as follows: 

My age is sixty-six; I am now manager of the Kenwood 
Golf and Country Club at Bethesda, Md. and my wife Jives 
there with me. I have been manager of that Club two years 
in February. Prior to that I was manager of the Parltvvell 
Apartment House, 3500 13th Street. I was manager of the 
apartment house from November 17, 1933 until February 
1935 and while manager lived in the apartment house jwith 
my wife. Mrs. Fuller was manager when I left there. (Over 
the objection of defendants Frank W. Hoover, Trustee, et 
al., that the testimony of the witness was hearsay, wa£ an 
attempt to show something by his testimony that cannot be 
shown, because Mrs. Woodard is now deceased, and that his 
evidence is wholly incompetent and immaterial, witness! tes¬ 
tified in substance as follows:) I was living there in No¬ 
vember 1933 and had been about three months. I knew that 


the property was advertised for sale; I was at the sale; 
Major Hoover bid at the sale, the name was given after the 
property was sold, the name of the purchaser was givep. as 
Mrs. Woodard, purchased by Major Hoover. I assumed the 
duties of manager on November 17, 1933, saw Mrs. Wood¬ 
ard very frequently at the apartment after I became ihan- 
ager; out of forty odd apartments, twenty of the apartments 
were furnished. This furniture was not owned and wad not 
sold and was not owned by the same title that the real estate 
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was in and this furniture bought was purchased of the own¬ 
ers who owned the furniture. The other furniture pur¬ 
chased and in the apartment was replaced because they were 
rented as furnished apartments. I went with Mrs. Woodard 
many times—sometimes Mr. Woodard was along—to buy 
furniture and during the next three or four months furni¬ 
ture was purchased, some at auction rooms and some 

64 at different places, and two or three of the apart¬ 
ments there that had furniture in them were pur¬ 
chased of the owners who owned this bv Mrs. Woodard and 

* 

some apartments that were not furnished. There were a 
few that we put other furniture in to. Mrs. Woodard pur¬ 
chased furniture for twenty-three or four apartments, I was 
with her many times at the purchasing and many times I 
purchased alone when she was not there on her instructions. 
The apartments that were furnished seemed to rent better 
than the apartments that were not furnished and I urged 
Mrs. Woodard to furnish some more of them that were 
vacant. She said she could not do that at the present time 
because she had so much money to pay to Mr. Woodard for 
things that had been purchased already, for the things that 
had been put into the apartment and her indebtedness to 
him was too great to furnish the whole place. She said she 
owed him for and had not paid him for two iron firemen. I 
don’t know who ordered the big one; I ordered the small 
one put in the hot water boiler and one put in the heating 
plant. I ordered the water boiler at Mrs. Woodard’s direc¬ 
tion. She told me that the purchase price of the apartment 
was not entirely paid for. She never mentioned to me how 
much that was but I knew at the time. She said that all the 
money she owed on the apartment and on the purchase price 
of the iron firemen, etc, was all owing to Mr. Woodard. She 
didn’t say anything about the amount of it. She said she 
owed for it. She said she owed it to Mr. Woodard. For 
instance, one Sunday we went out and boughl some furni¬ 
ture. I have forgotten what it was. Mr. Woodard was along 
and Mrs. Woodard. I spent the money. I made the ar¬ 
rangements and Mrs. Woodard asked me how much she had 
to pay Mr. Woodard for the lot of furniture—something like 
three or four hundred dollars’ worth. Mr. Woodard paid 
that amount of three or four hundred dollars that that 

65 furniture cost. It was after I got in the car, after the 
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purchase had been made the same day that she &sked 
me how much she owed Mr. Woodard for that furniture. 
Mr. Woodard paid for the iron fireman. I bought the ;small 
iron fireman, Mr. Woodard paid for it at the time; hd paid 
for the large one; the cost of the large one vras in the 
neighborhood of $1100.00, the small one around $300.0(1 Mr. 
Bond and his wife were in charge of the collection of rents 
of the apartment house before the sale on November 17, 
1933. I know of my knowledge that some of the rentd had 
been collected—one had been collected up as far as the first 
of January the following year and many of them up to the 
first of December and the fifteenth of December, collected by 
Bond, the one collected up to the first of January was re¬ 
funded by Mr. Bond. Mrs. Woodard did not buy furniture 
for as many apartments as I advised her to. My recom¬ 
mendation to her was that the apartments that were vacant 
would rent if they were furnished; she said that shd had 
so much indebtedness now and she owed Mr. Woodatd so 
much she didn’t feel like putting any more money intb the 
furniture. She said this in the month of December 1933. 
The purchase of the furniture and equipment continued 
well up into March. I collected the rents myself; I turned 
them over to Mrs. Woodard. Mrs. Woodard met me m the 
bank. She telephoned me to hold the money; she wanted to 
open a bank account at the Riggs National Bank, until I had 
five or six hundred dollars, and I met Mrs. Woodard the 
bank and she opened the occount at 14th Street, The Riggs 
National Bank, for me to deposit the rents in. She opened 
the account in the name of Alice S. Woodard and thereafter 
I deposited the rents to the credit of that account all the 
time, all the rents. 

On cross-examination, the witness testified in substance 
as follows: 

In January and February of 1934 I was employed 
66 by Captain Hoover, at no one particular location 
all the time, at the Mall two or three weeks, tourists’ 
camps; I couldn’t tell you exactly how long that employ¬ 
ment lasted. I finished, they let me out and I was through; 
Captain Hoover could tell you that reason; I don’t c^re to 
answer it here; I don’t think my answer would tehd to 
incriminate me; I don’t think I care to answer that question. 
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Thereupon counsel for defendant moved that the witness 
be cited for contempt. 

Thereupon the witness continued: 

It w T as at the time I was working at the apartment house; 
I was appointed manager November 17, 1933; I continued 
as manager until I w’ent with the Kenwrood Club in 1935. 
While I was working at this other job that Captain Hoover 
gave me, up to February 28, 1934, I was manager then of 
the apartment house, with Mrs. Fuller, she w’as my assis¬ 
tant. 

I am a sick man now and I am trying to tell you the best 
I can. At the time of the sale Mr. Woodard and Mr. Hoover 
(Major Hoover) as soon as the sale was over brought the 
keys of the apartment house to me and put me in charge, 
the same day of the sale. I had seen Mr. Woodard in his 
office before that time, I went to his office and made the ap¬ 
plication. I did not see Mrs. Woodard before that. I had 
known Captain Hoover before that but I had not known 
Major Hoover. 

Mr. Arth: “When Captain Hoover has been referred 
to in the testimony it is understood that he is one of the co¬ 
defendants in this case. Major Hoover is Captain Hoover’s 
brother. His full name is C. Walter Hoover.” 

My wife and I borrowed money from Mr. Woodard. I had 
no job w'hen I was appointed manager of that apartment 
house. I was not behind in my rent, I wrent to Mr. Woodard 
and asked him for the job as manager. My rent was 
67 free after that, and I got no other pay. I was there 
until I went as manager over to Kenwrood and the 
family wrere there I don’t know’ how much longer; six 
months probably. At that time I borrowed $300.00 from Mr. 
Woodard and I have paid it all back. I never borrowed any 
other money except I might have borrowred $10.00 or some¬ 
thing of that kind; very little. My wife never borrowed any 
money from him that I know’ of. 

On re-direct examination, the witness testified: 

I am under the doctor’s care now and am under advice to 
go to the hospital; I am expecting to go next Wednesday 
morning. They don’t know whether it involves an opera¬ 
tion. The first week is for observation. 

At the close of the reading of said deposition defendants 
Frank W. Hoover, Trustee, et al. objected to the admissi- 
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bility of all of said deposition, on the ground that ft was 
hearsay, immaterial and incompetent, and was an attempt 
to testifv concerning statements made by said decadent, 
which objection was overruled, and an exception noted, and 
said deposition was admitted in evidence subject to a motion 
to strike. 

Henry F. Woodard, being duly sworn as a witness on 
behalf of the plaintiff, testified in direct examination in 
substance as follows: 

By Mr. Wright: , 

I 

I have been a lawyer for forty-five years and I am the de¬ 
fendant named as Henry F. Woodard in this case; I was the 
owmer of the $35,000.00 note marked Exhibit No. 1 almost 
from the time of its inception up to the present; it haSi never 
been in the ownership of any one else. I requested the trus¬ 
tees to foreclose for the non-payment of the note; no pay¬ 
ment v r as ever made upon it; nothing has been paid on it 
since except the proceeds of sale w r ere endorsed on thd back; 

no cash was ever paid. I attended the sale; I made 
68 the first bid; Major Walter Hoover bid the property 
in for my w r ife, Mrs. Alice S. Woodard. Hejis her 
brother. I partially prepared a deed for the property be¬ 
fore the sale and completed it afterwards. This paper 
marked Exhibit No. 4 is that deed. 

(Whereupon said paper w^as offered in evidence; a. copy 
thereof is hereto attached marked Exhibit No. 4 ancj made 
part hereof.) 

The manuscript part, “Whereas, William C. Bopd and 
Rachel M. Bond, tenants in the entirety ” down to where 
the name of Alice S. Woodard appears, w*as written! in the 
form prior to the sale. The amount of $5500.00 written in 
the deed is in the handwriting of Mr. Kosters. On the sec- 
ond sheet, that appears to be all in my handwriting except 
the signature of the trustees and the notary public’s certifi¬ 
cate, the name of the grantee, Alice S. Woodard, is! in my 
handwriting and w^as inserted just after the sale. The 
words “Lawrence J. Kosters and Frank Hoover, substi¬ 
tuted trustees, of the City of Washington, District of Colum¬ 
bia” is in my handwriting—I think it was inserted after the 
sale but I would not be certain. Respecting the endorse¬ 
ment on Exhibit No. 1, “Cr. proceeds of auction sale, No- 


i 
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vember 17, 1933, $5435.40, Lawrence J. Kosters and Frank 
W. Hoover, Trustees”—I requested the trustees to put that 
endorsement on; I did it because I wanted to sue the makers 
of the note in Parsons, West Virginia. I had ascertained 
that they had left Washington and that they had gone to 
Parsons, West Virginia and that they owned property there 
and I wanted to sue them because I wanted to get service 
on them before they were going to Florida to live where 
they now live. The suit was brought up there by me and 
this note is part of the record in that suit in West Virginia 
and the suit itself has not been concluded up to the present; 

the plaintiff in that suit is myself. I sent the note up 
69 there for the files of the Court. I sent the note orig- 
inallv to the lawver whose name I got from the Post- 
master. I wrote a letter about a week or ten days ago and 
asked Mr. Harmon, who was one of the lawyers in the case 
up there, if he would send me the note, get permission of the 
court to take it off of the record, and he sent me the note 
and the letter that he wrote me is here now. The auction¬ 
eer’s statement of sale shows costs of advertisement and 
auctioneer’s fee $64.60 as a total. I paid that. At the time 
of the sale, there was a first mortgage of $115,000.00 on the 
Parkwell Apartment which was past due, the interest was 
unpaid and the taxes were unpaid and the first item that I 
expended on behalf of Mrs. Woodard was $4,190 in payment 
of taxes. (Over the objection and exception of defendants 
Frank W. Hoover, Trustee, et al., that witness was testify¬ 
ing to a transaction with his deceased wife, and subject to 
motion to strike, witness was permitted to testify:) And 
the first mortgage people were pressing for payment and, 
to hold them off from foreclosing, I paid those taxes for 
Mrs. Woodard. I have my cancelled paid checks returned 
to me by the bank after payment showing the payment of 
the following items—October 24, 1934, F. J. Fuller $229.00 
—that is for what was described here as the small iron fire¬ 
man; Robert Buckholz $11.00; I gave him $20.00 in cash 
and an $11.00 check to pay him $31.00 which was his bill for 
putting in the walls certain plumbing matters; the stub of 
my check book shows where I paid him that. This one to 
Mr. Buckholz is dated July 14,1934. Here is another Buck¬ 
holz check for $5.55 dated June 19, 1934. 
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(To Mr. Arth) I suppose that you concede that jthese 
check stubs which I hold here are Mrs. Woodard’s? 

Mr. Arth: I produced those stubs; yes, sir. 

(To the Witness:) Can you identify this handwriting in 
the stubs of Mrs. Woodard’s check book? A.j Cer- 

70 tainly, that is her handwriting. That was the! stub 
book of her account at the Parkwell Apartjment 

House, kept at the Riggs National Bank, 14th and jPark 
Road. 

(Whereupon, the stub of the check book of Mrs. Woodard, 
dated Julv 16, 1934, was offered and received in evidence as 
follows: “Order of Henry F. Woodard, for cash paid 
Norman R. Buckholz for shower valves in apartment^ 403 
and 509, $31.”) ! 

Thereupon the witness further testified in substance as 
follows: 

That was the $31.00 Mrs. Woodard paid me back fcjr the 
$11.00 check to Mr. Buckholz and the $20.00 cash which I 
gave him. Here is my returned check to Nolan & Company, 
about May 2,1934, in the amount of $31.20, that is my check 
to pay for the valves that this man Buckholz put ip the 
building. My check is dated May 5,1934, payable to Rpbert 
Buckholz, $14.65; that was for putting in the valve^ and 
Mrs. Woodard repaid it to me. The first check was $31.20 
and here’s another one for $14.65. 

(Thereupon the stub of Mrs. Woodard’s check book, in 
her handwriting, was offered and received in evidence, as 
follows: “No. 141, date May 16, 1934, order of Henry F. 
Woodard for cash paid Buckholz, plumbing work, $14.65, 
valves $31.20, total $45.85”.) 

Here is my returned cancelled check of date June 19,j1934 
for $5.55 to Buckholz and here is my returned cancelled 
check dated June 26, 1934 to Edmund Campbell, furniture, 
$125.00. He was acting for the Wagners who owned the 
furniture in the apartment house and they claimed compen¬ 
sation for the use of their furniture for the little wlple it 
was there before it was replaced, and I compromised for 
Mrs. Woodard with Campbell for $125.00 and she after¬ 
wards repaid me the $125.00. 

(Thereupon the check book stub of Mrs. Woodhrd’s 

71 check book was offered and received in evidence in 
her handwriting as follows: “Date, June 26, 1934, 
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order of Henry F. Woodard, Frigidaire, $103.25, balance 
due General Foods $265.21, Star ad $1.14, Plumber, $5.55, 
rent for furniture to Bond, $125.00”. The total of the 
check being $500.15.) 

Here is my check returned paid of October 24, 1934 
$229.00 for the iron fireman, payable to F. J. Fuller. That 
was for the small iron fireman that Mr. Fuller purchased at 
Sears, Roebuck & Company. Mrs. Woodard paid that back. 

(Thereupon there was offered and received in evidence 
the stub of Mrs. Woodard’s check book, in her handwriting, 
as follows: ‘‘November 7, 1934, order of Henry F. Wood¬ 
ard, to reimburse for purchase of stoker from Sears, Roe¬ 
buck & Company, $229.00.”) 

Mr. Arth: The following notation appears on the back of 
the check, doesn’t it—“To reimburse for purchase of stoker 
from Sears, Roebuck & Company”? 

Mr. Weaver: Yes, that is right. 

Thereupon, there was produced to the witness what pur¬ 
ported to be a paper in the handwriting of Alice S. Woodard 
and was offered and received in evidence as follows: 
“Apartment House 3500 13th Street, Northwest, Amount 
Received $2,055.25. Other expense itemized below, $139.71. 
Net profit $1,$15.54.” Under “Explanation of deductions 
claimed in column 6” in the handwriting of Alice S. Wood¬ 
ard, are the following: “Building erected 1928 or; pur¬ 
chased by me November 17, 1933. Paid wages $3733; elec¬ 
tric light $57.81; water rent $24.57. Cost of property in 
1928,1 am informed, was $185,000.00.” “Taxes paid to the 
Collector of Taxes, D. C., $4,195.47.” 

Thereupon the witness further testified in substance: 

That is all in her handwriting. I think I paid about 
$4190.00 of back taxes. I have the check here and we could 
get it. I tried to record the deed of the apartment 
72 house the same afternoon of the sale but did not get 
the revenue stamps and had to have it recorded the 
next dav and Mr. Kosters recorded it on the following dav. 
At the time of the sale I handed it to Mr. Kosters to get 
revenue stamps and I could not get the revenue stamps. The 
place was closed. I have never seen the deed from that day 
to this until Mr. Arth was courteous enough to let us have 
it today. 
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On cross-examination the witness testified in substance 
as follows: 

I drove with Mr. Kosters in the machine to the Internal 
Revenue Department and we found that it was closed and I 
could not get stamps and Mr. Kosters got the stamps the 
next day—at least, I requested him to do so and to put 
them on the deed and the deed was put of record. I eta not 
recall having drawn any other deed concerning this prop¬ 
erty. If Mrs. Woodard signed any deed transferring the 
property to me or anybody else, I never knew it. I Wanted 
to get the deed of record as quickly as I could for several 
reasons, principally because the Bonds were collecting the 
rents in advance and I wanted to get Mrs. Woodard in pos¬ 
session to stop it. Mr. Fuller collected the rents from the 
17th of November to the 1st of December; they wete not 
turned over to me; I never had a cent out of that, that is 
by way of rent. Mr. Fuller deposited the money to the 
credit of Mrs. Woodard in the bank and sent a duplicate 
deposit slip every time he did. I had a third and fourth 
trust on the property. The first bid I made for $5,000.00; 
Major Hoover bid the property in; I have no recollection 
of giving him any special instructions except that if I made 
a bid, he could make a bid. In other words, I was wanting 
to have more than one bid, assuming that there were no 
other bidders there. I bid $5000.00 and Major Ijtoover 
73 bid $5500.00 and the auctioneer looked around from 
one face to the other. I do not know what other bids 
there mav have been. There may have been none, j I did 
not tell the auctioneer in whose name to record the! prop¬ 
erty. Major Hoover did. Mrs. Woodard collected all of 
the rents and paid all of the bills and carried the property 
along. I helped her all I could in every way. I knejv that 
if something was not done toward satisfying the Johij Han¬ 
cock Company, who held the first trust, that they would sell 
her out, and I negotiated with respect to the curtailment of 
this first trust loan with Mr. King of Boss & Phelps, and 
negotiations went on for some time; they told me that! some¬ 
thing had to be done about it and I put a number of proposi¬ 
tions to Boss & Phelps on behalf of Mrs. Woodard \ Boss 
& Phelps represented the Hancock Insurance Company. I 
tried to have the loan extended without any curtailment. 
In December 1934 I wrote a letter to Boss & Phelps and 
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stated Mrs. Woodard’s proposition and it was accepted and 
an arrangement was made that the mortgage was to be re¬ 
duced to an even $100,000.00 and that Mrs. Woodard would 
pay the back interest and then subsequently she was obliged 
to pay Boss & Phelps a commission of $1500.00 for renewing 
the loan; that was all done on the 1st of February, 1935. I 
paid all taxes myself in order to appease John Hancock 
Company just after the property was purchased. I do 
not recall that Mrs. Woodard ever went there to Boss & 
Phelps with me; I think that I acted for her in every 
instance but I would not be willing to say that she never went 
there. She signed the extension slip and all of the papers 
that were necessary and required by the Boss & Phelps 
Company, by the John Hancock Company. I did not tell 
Boss & Phelps, or the John Hancock Insurance Company 
or the title company that I had a claim on the property—that 
I was claiming $5,500. of my wife; the John Hancock Com¬ 
pany required, in addition to a trust on the property, 
74 a chattel trust on everything that was in the apart¬ 
ment, and she executed such a trust; I attended to all 
of the details. Upon my advice, Mrs. Woodard, subse¬ 
quently on the 1st of April, 1935 made a further $20,000.00 
payment on that first trust note. Major Walter Hoover 
and Captain Frank Hoover came to my office in response to 
my request, and I showed them a statement of what the 
Parkwell Apartment House was doing. Mrs. Woodard had 
these two lovelv brothers and I wanted them to see so that 
she would be better satisfied. I did not at that time tell 
Captain Hoover or Major Hoover that I had a claim against 
the Parkwell Apartment. 

Thereupon the following occurred: 

“Q. At any time did you ever say to your wife, in the 
presence of Captain Hoover and Mrs. Luella Hoover, ‘Tell 
them what I have done for you’? A. I do not think I ever 
made a statement like that to my wife or to anybody else. 
It would have been so indelicate that I would not have done 
it. I would not have bragged about what I did for my wife. 

Everything she had she got from me. 

* * * 

Q. Did you say, ‘Tell them what I have given you’? A. 
I do not think that I ever mentioned—I may have men¬ 
tioned giving her certain things at certain times. 
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Q. And it is not a fact that then Mrs. Woodard said, 
i Why, Henry has given me an apartment house’! A. Mover 
did. 

i 

# # # 

Q. You never made such a statement! A. I never pade 
such a statement, because I never did give an apartment 
house to Mrs. Woodard. She purchased it herself.” 

75 Thereupon the witness further testified in sub¬ 

stance as follows: 

I requested that the relations, sisters and brothers of my 
late wife come to my home and they all came and her will 
was read in the presence of all except perhaps Major 
Hoover, I think he was not there. I do not think hisj wife 
was there. Mrs. Simmerman, who is a sister of Captain 
Hoover, and her daughter Mrs. Cunningham, and Mrs. 
Lottie Jackman, a sister of Captain Hoover, and Mrs. 
Luella Hoover and Captain Hoover were there. I was there. 
The will was read. I expressed perfect satisfaction in 
whatever Mrs. Woodard wished to do with what she owned. 
After that meeting I stated to Captain Hoover and Mrs. 
Hoover that I thought it would be well for him and me to 
retire as executors and let Mrs. Luella Hoover act, because 
it would save a great deal of expense; it would save the 
necessitv of filing a final account and would on the whole 
be altogether better, because she was the residuary legatee 
and devisee. I stated to Mrs. Luella Hoover and the qthers 
that ordinarily it was a dangerous thing to give a special 
bond and that I did not advise it until you were absolutely 
sure that it was a safe thing to do, because the persoi who 
gave the bond made himself personally liable for any debts 
or claims that might be recovered against the estate ;j I al¬ 
ways made that statement when I was practicing law hnd I 
made it to Mr. and Mrs. Hoover and perhaps to the others. 
Of course I knew the contents of the will; we read it. In my 
condition at that time, I cannot say that I knew a very great 
deal about anything. I was so absolutely crushed that I 
suppose anybody could have taken my life and I wou^d not 
have objected very much; but I had one motive, I wanted 
to help the Hoovers whom I loved at that time. I prepared 
all of the papers in the probate case. I signed them all. I 
did not tell anybody that I had a claim against this 
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76 estate; it was not mentioned. I did not tell Mrs. 

Hoover that she was perfectly safe in giving a special 
bond because there was not a single dollar owing by my 
wife except perhaps a little bit of money, just what she 
owed for running that apartment house up there; I told 
Mrs. Hoover that she was perfectly safe because I knew that 
the estate would run somewhere between $150,000.00 and 
$175,000.00 and that the debts, including what was due me, 
which they knew about and had not been paid—that there 
were plenty of assets to pay it. I signed my name as at¬ 
torney for Mrs. Luella Hoover, I prepared the waivers 
and citations, for all of the others to sign, let Mrs. Hoover 
give a special bond on my recommendation, for the pay¬ 
ment of all claims and debts; I never said anything in that 
petition for probate that this estate owed me one penny. 
That statement was not under my oath; I prepared the peti¬ 
tion for probate, every word that went into it came from me; 
Mrs. Hoover swore to it. I was one of the executors ap¬ 
pointed under the will. Putting in that petition what I did, 
I had Mrs. Hoover swear to it, and had everybody else 
who was interested and who had to sign a waiver there 
sw^ear to the waiver; I had a notary sent out to have the 
oath taken. After my wife’s death I went to Europe and 
made claim against the estate some time I think in Decem¬ 
ber of 1935. I sent a letter to them; I did not speak to 
them. It was in December 1935, the first time. Under the 
will I was given a bequest of $10,000.00; Mrs. Woodard had 
my note for $50,000.00, with ten $5,000.00 notes as collateral, 
and those notes were a first mortgage on my property at 
Connecticut Avenue and L Street. I think she must have 
paid a consideration for the note she originally owned; I 
cannot recall at the moment what the consideration was, 
the original amount of money I gave her was way back when 
shd took a mortgage for $50,000. on the Security Build- 
77 ing; she paid $50,000. for those notes, and then after¬ 
wards they were paid off—my recollection is that I 
gave her those notes and when they were paid off later she 
took some of these mortgage notes and afterwards I ac¬ 
quired the property and gave her a note with five notes 
attached. 

Thereupon the following occurred: 
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By Mr. Arth: j 

“Q. Did Mrs. Woodard ever give you any consideration 
for the note that was found in her safe deposit box? 

# * * 

A. Mr. Arth, mv recollection is— 


Q. Mr. Woodard, yes or no. A. I cannot answer yes or 
no, Mr. Arth.” ! 

The witness further testified in substance as follows: 

The note bore 8 per cent, interest, $4,000.00 a year, j and I 
paid the interest, very regularly, by check every ihonth, 
$333.34; Mrs. Woodard used that interest in the honje, for 
operation of the house and for things that she bought for her¬ 
self ; I paid some of the household expenses; Mrs. Wolodard 
paid one servant, and I paid the other; I paid the ga|s bill, 
she paid the telephone bill, it was divided up that way ;j Mrs. 
Woodard was to pay for the food and some other Jtems, 
and to buy her clothes; other expenses I paid quite inde¬ 
pendently. I made an income tax return. I deducted from 
my income tax return the $4,000.00 a year interest I j^aid to 
Mrs. Woodard; she made a return in her income tax return 
of that $4,000.00 a year as received from me. I was ill for 
quite a while during the summer of 1935; Mrs. Woodard died 
on the 5th of May and it was the middle or the latter part 
of May that I was first taken ill and then I recovered from 
that illness and was about a little while. Then I had a 
heart attack and was a very ill man. I had doctors 
78 and nurses and Mrs. Hoover stayed in the daiytime 
and in the nighttime at times, and my daughter 
wanted to stay. Mrs. Hoover did not make it so pleasant 
for her, so I learned afterwards. I had at that time as much 
affection for the Hoover family, that is, Captain frank 
Hoover’s family, as I could have had for any family con¬ 
nected with my wife’s family or my own. My wif^ had 
less affection for Mrs. Hoover than she had for! Mrs. 
Hoover’s children and so expressed herself many times. 
My affections somewhat changed as against Mrs. Hjoover 
after I recovered from my illness and found that she had at¬ 
tempted to force my own daughter out of the house, making 
it so unpleasant for her that she could not stay thejre. I 
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found it out after I recovered sufficiently to find out about 
it. I left for Europe in July; I knew it after I got suf¬ 
ficiently well to be told about it; I do not remember just 
when it was, probably it was before I went to Europe. I 
went to Europe about the middle of July. My affections 
for Mrs. Hoover were somewhat diminished when I was 
lying ill on the flat of my back. She ransacked every 
drawer and closet on the second floor of the house, until I 

turned to mv nurse at mv side and said “What is she look- 
* * 

ing for?” Mrs. Hoover was administratrix of mv wife’s 
estate at that time; it is not true that there is a lot of silver¬ 
ware and other property disposed of in that will that Mrs. 
Hoover has never gotten; there is provision in that will 
where Mrs. Woodard gave silverware and other things away 
that never belonged to Mrs. Woodard, portraits that I paid 
for and everything. I sent Mrs. Jackman a list of furs, and 
she said she would like to have a certain fur, and I sent it 
to her; then I put into boxes or trunks all the things that I 
admitted belonged to Mrs. Woodard and sent word that 
they were ready and could be taken, and they were taken. 

I did write a letter to Mrs. Hoover’s counsel and say 
79 that I might ask for funeral expenses, about seven 
hundred dollars, but afterwards I found that no 
matter what her estate was I was bound by it. Regarding 
the $50,000.00 note of mine which my wife held, I never 
paid the note. There was a legacy of $10,000.00 due me. 
I was anxious that Mrs. Simmerman, one of the sisters, 
and Mrs. Jackman, a sister, and Captain Hoover and a 
brother, Roy Hoover, who lives at Atlantic City, should 
have their money. I so expressed myself at the time the 
will w’as read and my daughter furnished the money and 
took over the note and gave Mrs. Hoover a check for $40,- 
000.00 and Mrs. Hoover delivered to her, Mrs. Luella 
Hoover, my note of $50,000.00 and the $50,000.00 of col¬ 
lateral, and my daughter holds that note and that collateral 
to this day as against that advancement of $40,000.00, ex¬ 
cept that I have paid her about $12,000.00 since. I will 
pay her interest when it is finally settled. I have not talked 
to her about the rate of interest or anything about it. 

Thereupon the following occurred: 

“Q. You know that you were left $10,000.00, and you 
were taking that out. If the estate owed you any more, why 
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didn’t you take it out of the $50,000.00 that you owed the 
estate? A. I wanted my daughter to take over the note 
and the collateral, so that the persons who had received 
$10,000.00 legacies should have the money that was giv^n by 
Mrs. Woodard. 

* # * 

Q. Did you make any claim then that anybody owed you 
any money? A. It was not necessary for me to make any 
claim, and I did not make any. 

Q. You did not do it? A. I did not do it because I said 
they knew they owed me.” 

On re-direct examination, the witness testified in 
80 substance as follows: 

At the time of Mrs. Woodard’s death I hhd al¬ 
ready arranged for the trip to Europe that summer and had 
bought the tickets in advance, expecting to take !Mrs. 
Woodard with me. I sailed for Europe about the ipiddle 
of July; I did not get back until some time in the ehd of 
September; my first communication to the administratrix 
of my wife’s estate on the subject of this indebtedness was 
in writing; I wrote Mrs. Hoover a sweet little note and en¬ 
closed the account. This is a copy of my letter to j Mrs. 
Hoover (a copy of which is hereto attached marked Ex¬ 
hibit 1 and made part hereof) and this is Mrs. Hoover’s 
reply to that letter (copy of which is attached hereto marked 
Exhibit 3 and made part hereof). My letter was accom¬ 
panied by a statement of claim. Said statement was| pro¬ 
duced, offered and received in evidence. (A copy thereof is 
hereto attached marked Exhibit 2 and made part hetfeof.) 

Thereupon the following occurred: 

By Mr. Wright: j 

“Q. Why didn’t you say anything about the balance of 
the claim for the apartment house to either Mrs. Hoover or 
Captain Hoover before you did write her about it? A. 1 had 
no occasion to do it. They knew what was due me ju$t the 
same as I knew. We talked about these things nearly every 
week when they came. ’ ’ 

My mental state during three, four and five months after 
my wife’s death was very depressed. I closed my law 
office and moved everything out and Mrs. Hoover ask^d me 
if I would let her have the law library for my namesake, 
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one of her sons, and I did so. I have never since my wife’s 
death felt able to resume activities, have not practiced; I 
have not been able to practice law. I could not. I did what 
I could with all the heart in the world toward assisting the 
Hoovers in having what belonged to Mrs. Woodard 

81 under the will. 

Thereupon, the plaintiff rested. 

Whereupon, the following occurred: 

Mr. Arth: I want to make a motion to dismiss this bill 
on the testimonv. 

The Court: I guess both sides want to be heard on that. 
I think that we had better adjourn until tomorrow morning 
at 10 o’clock. 

Upon the convening of Court the next day, Friday, Octo¬ 
ber 23, 1936, the following transpired: 

Henry F. Woodard, recalled for the plaintiff, testified in 
substance as follows: 

I remember that Mrs. Woodard borrowed $8500.00 from 
the National Savings and Trust, and she had some money, 
and, as to the $20,000.00 item, she had some bonds, and 
they drew 5 per cent interest, and this mortgage of the 
Hancock Company was 5 per cent and I said “If you will 
sell your bonds and pay your mortgage down, if anything 
should occur to me I am sure that you would always be 
able to borrow $80,000.00 on the building”. I was seeking 
to make it safe for her, in the event of my death. On an 
occasion after my wife’s death, Captain Hoover, Mrs. 
Hoover and I were seated in my living room and he stated 
that my wife had had a safe deposit box in common between 
them, and that my wife had $3,000.00 in cash in that box. I 
never knew about that in her lifetime; never knew that they 
had a box together. 

Thereupon plaintiff rested and the Court made its rul¬ 
ing, (which it subsequently adopted verbatim as the 
“Opinion of the Court, and Findings of Fact and Conclu¬ 
sions of Law”), concluding as follows: 

“Therefore, if you will make the motion that the bill 
be dismissed, I will grant it.” 

Thereupon the following occurred: 

“Mr. Wright. The Court has just presented considera¬ 
tions which counsel for the defense did not deem 

82 worthy of presentation, and without giving counsel 
an opportunity to be heard. But it is not my habit 
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to undertake to argue something that the Court has already 
decided, so we note an appeal. 

The Court. You note an appeal? 

Mr. Wright. Yes. j 

The Court. I would be willing to hear counsel, and yes¬ 
terday afternoon at the close of court I could have beard 
counsel, but I thought that I would wait until morning and 
spend the evening again reviewing the cases, and I feel 
satisfied that while the arguments of counsel would bd able 
and enlightening, they would not be likely to change my 
opinion. 

Mr. Wright. In view of your Honor’s invitation, I will 
consider making a motion for re-hearing, if I conceive it to 
be worth while; otherwise not. 

The Court. You could submit authorities, but I have 
authorities by the Court of Appeals in regard to resulting 
trusts and vendor’s lien. 

Mr. Wright. I gave the question some consideration be¬ 
fore drafting this bill. 

The Court. If counsel wishes to file his brief in support 
of his argument— 

Mr. Wright. As I feel now, I do not feel like disturbing 
his Honor any further about this. It may be that 0^1 re¬ 
flection, if I find some authorities which I am satisfied your 
Honor’s mind could not escape the conclusiveness of, I 
might trouble your Honor with a re-hearing, but otherwise 
I will not. 

The Court. It is understood that Mr. Arth will prepare 
a decree and submit it to the other side.” . •* 

Be it further remembered that the foregoing contains the 
substance of all of the evidence given at the hearing of this 
cause, and each of the exceptions stated to have been ^aken 
by the attorneys for the plaintiff and the defendant 
83 Henry F. Woodard were so taken and were duly al¬ 
lowed and noted by the Court, and, in order that! each 
and every thereof may be preserved and made of rbcord 
this statement of evidence is in duplicate duly stated, ap¬ 
proved and signed and made of record in the above-entitled 
cause, now for then, this 14th day of April, 1937. j 

By the Court: 

DANIEL W. O’DONOGKUE 
Justice . 
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At the time of the settlement of the foregoing Statement 
of Evidence, each objection made by the defendant at the 
trial to evidence offered by the plaintiff, and the ruling of 
the Court thereon, was inserted over the objection of the 
plaintiff. 

The promissory note set out at page one of said State¬ 
ment of Evidence was inserted at length in the body thereof 
over the objection of plaintiff. 

! DANIEL W. O’DONOGHUE 

Justice . 


84 Copy Exhibit 1 

December 6th., 1935 

Dear Luella: 

Enclosed is statement of the amounts due me from Alice’s 
Estate. I suppose it should draw interest, but I will leave 
that to your determination. I will file the account in the 
Probate Court the next time I am down at the Court House. 

I do not wish to embarras you in the payment of the ac¬ 
count therefor you may write me just what time would con¬ 
venience you. 

Sincerely yours 

(Signed) HENRY F. WOODARD 

MRS LUELLA HOOVER, 

Glenbrook Road, 

Bethesda, Md. 
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Copy 


Exhibit 2 


Feb. 

i i 

Mch. 


Washington, D. C. Dec. 6th., 1935 

i 

Estate of Alice S. Woodard, Deceased , 

i 

To Henry F. Woodard, Debtor. 


Nov. 

Nov. 
< < 

Dec. 


17th., 33, 
23 
29 
1 
1 
2 
6 


2nd., 34, 
1 
2 
3 


Purchase price Parkwell Apartment House 
5 years Insurance Boss & Phelps, 

Taxes paid to District of Columbia 
Dyer Bros. Supplies 
Boss & Phelps Liability Ins & C 
Dismer for supplies to Parkwell 
Wall paper 

Gas Light Co. deposit for light 

Wall paper 

Coal 

William Doolan Labor 
Costello setting boiler 
Furniture—W eschler 
Furniture purchased from Mrs. Miller 
li Weschler & Son 

Purchase of rug 

Hauling furniture from Security Storage 
Furniture 

11 & rugs 

Furniture Weschler & Son 
Cash 

Furniture 

tt 

Two rugs 

Silverware, pans &c 
5 rugs 

E. B. Adams Co. Supplies 
Dulin Martin Co. 

Hecht Co. 

Furniture, Weschler & Son 
Curtains &c 
Hauling furniture 
Furniture purchased from Wagner 

tt ft tt 

“ “ 1740 Euclid St. 

“ “ 2800 Ontario Road 

Purchase Studio Couch 
11 rug S. Kahn & Co. 

Hecht & Co. furnishings &c 
Hinkel & Co. repairs 
Boss & Phelps, Ins. 

Couch—Sloan & Co. 

Drayage Cash 

3 rugs * 1 

Sloan & Co. 

Advance U. S. Int. Rev. 

Iron Fireman 
Sloan & Co. 

n ft 

Weschler & Son 

(< tt 


$5500.00 
380.88 
4195.47 
| 18.85 
7'6.69 
j 42.93 
| 20.17 
1225.00 
7.40 
116.00 
19.30 
100.00 
25.00 
|750.00 
230.50 
30.00 

45.75 
130.00 

40.00 
20.00 
4.00 
152.75 
j 49.50 
75.00 

56.50 
60.00 
41.16 
31 60 

138.25 

81.75 
83.53 
4889 

1275.00 

70.50 
i 75.00 
jlOO.OO 

15.00 
i 15.88 
158.23 
34 25 
33.00 

15.50 

1.50 
81.00 

14.75 

101.25 

iooo.oo 

39.10 

9.50 
i 7.00 

5.00 


Total 


$14848.33 



68 LAWRENCE J. KOSTERS ET AL. YS. FRANK W. HOOVER ET AL. 

86 Copy Exhibit 3 

6807 Glenbrook Road, 
Bethesda, Maryland 

December 10, 1935. 

MR. HENRY F. WOODARD, 

3148 Cleveland Avenue, 

Washington, D. C. 

Dear Mr. Woodard: 

I duly received your letter of the sixth instant enclosing a 
statement of amounts claimed by you of Alice’s estate. This 
is the first intimation I have had from any source that Alice 
ever owed you money. She never gave me an inkling of 
that sort, nor have i ever heard you mention it before. 
Under the circumstances, I shall have to seek the advice of 
counsel. 

There are several other matters which, under my trust as 
administratrix, I feel duty-bound to take up with you at an 
earlv date, and I shall do that also through counsel. 

Very truly yours, 

LUELLA HOOVER 
Administratrix, c . t. a. Estate 
of Alice S. Woodard. 

87 Exhibit 4 

This Deed 

Made this 17" day of November A. D. 1933 by and between 
Lawrence J. Kosters and Frank W. Hoover, Substituted 
Trustees, of the City of Washington, District of Columbia 
as substituted Trustees, parties of the first part, and Alice 
S. Woodard of the same place party of the second part: 

Whereas, William C Bond and Rachel M. Bond, tenants 
bv the entiretv heretofore made and executed a certain Deed 
of Trust, bearing date on the 18th day of June 1930 and 
thereby conveyed the hereinafter described land and 
premises and appurtenances unto Edmund D. Rheem & J. 
Newton Brewer which said persons, were removed, and 
Lawrence J. Kosters & Frank W. Hoover were substi¬ 
tuted, by decree in Equity Court No. 56337, in the Supreme 
Court of the District of Columbia in trust to secure the pay¬ 
ment of a certain debt therein fully set forth; and upon 
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default in the payment thereof to sell the said land and 
premises and appurtenances at public auction, and Out of 
the proceeds to pay the said debt; and to convey the said 
land and premises and appurtenances unto the purchaser 
thereof; all of which will more fully and at large appear 
upon reference to said Deed of Trust, duly recorded in Liber 
number 6458 at folio 367 one of the Land Records for the 
District of Columbia. 


And Whereas, default having been made in the payment 
of said debt, the parties of the first part, as substituted 
Trustees in execution of the trust declared in said Deed 

and by direction of .the party thereby secured, 

after previous public advertisement thereof for IQ days 
in the Washington Post proceeded to make sale of said 
land and premises and appurtenances; and on the 17th day 
of November 1933, at the time and place advertised, did sell 
the same at public auction unto Alice S. Woodard who as the 
highest and best bidder therefor, became the purchaser 
thereof at and for Five Thousand Five Hundred ($p,500) 
Dollars. 

Now, Therefore, This Deed Witnesseth, that the parties 
of the first part, as substituted Trustees as aforesaid, in 
consideration of the premises, and of the purchase inonev 
aforesaid to them paid by the party of the second phrt, in 
lawful money, the receipt of which, before the sealhig and 
delivery of these presents, is hereby acknowledge^ have 
granted, and by these presents do grant unto the party; of the 
second part her heirs and assigns forever the fol- 
88 lowing-described land and premises, situate, lying and 
being in the District of Columbia, and known aifd dis¬ 
tinguished as & being Lot numbered Ninety-Eight (&8) in 
Henry C. Thompson’s combination of Lots Sixty-Six (66) 
Sixty-Seven (67) and Sixty-Eight (68), in Block numbered 
Forty-three (43), “Holmead Manor,” as per plat recorded 
in the office of the Surveyor for the District of Colunfbia in 
Liber County 17 at folio 189; Subject to the building re¬ 
striction line established by proceedings in District; Court 
Cause No. 1551. in the Supreme Court of the District of 
Columbia, and shown on plat recorded in said Surveyor’s 


office in Liber 78 at folio 1. 

Also lot numbered Sixty Nine (69) and all of lot 
bered Seventy (70) in S. J. Meek’s subdivision of Lot| 


num- 

Forty 
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(40) in said Block numbered Forty three (43), “Holmead 

Manor , 99 as per plat recorded in said Surveyor’s office in 

Liber County 8 at folio 121, except the part of said Lot 

Seventy (70) which was Condemned and taken for alley 

purposes by proceedings in District Court Cause No. 809, 

in Said Supreme Court, and shown on plat recorded in said 

Survevor’s office in Liber 39 at folio 180. 

* 

Said Block numbered Forty Three (43) being now known 
for purposes of assessment and taxation as square numbered 
Twenty Eight hundreds & thirty four (2834) together with 
the improvements, ways, easements, rights, privileges, and 
appurtenances to the same belonging, or in anywise apper¬ 
taining, and all the right, title, interest and estate, legal 
equitable and otherwise, of the said parties, of the first part 
substituted Trustees, as aforesaid, in and to the same. 

In Testimony Whereof, the parties of the first part, as 
substituted Trustees as aforesaid, have hereunto set their 
hands and seals on the day and year first above written. 

Signed, sealed and delivered in the presence of—as to both 

CORA O. WOODARD 

LAWRENCE J KOSTERS. (Seal) 
(Seal) Substituted Trustee . 

FRANK W HOOVER (Seal) 

(Seal) Substituted Trustee. 

Fifty Cent Documentary Stamp. 

Five Dollars Documentary Stamp. 

89 United States of America. 

District of Columbia to-wit: 

I, Cora O Woodard a Notary Public in and for the District 
of Columbia, DO HEREBY CERTIFY that Lawrence J. 
Kosters and Frank W. Hoover (substituted Trustees), of 
the City of Washington, District of Columbia substituted 
trustees parties to a certain Deed bearing date on the 17" 
day of November A. D. 1933, and hereto annexed, personally 
appeared before me in said District, the said Lawrence J. 
Kosters and Frank W. Hoover being personally well known 
to me as the persons who executed the said Deed, and 
acknowledged the same to be their act and deed. 
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Given under my hand and seal this 17" day of November 
A. D. 1933. | 

CORA 0 WOODARD | 
Notary Public D C 


Endorsed on Cover: No. 6954. Lawrence J. Kosters, 
Trustee, and Henry F. Woodard, Appellants, vs. Frank W. 
Hoover, Trustee, and Luella Hoover, individually hnd as 
administratrix c. t. a. of the last will and testament of Alice 
S. Woodard, deceased. United States Court of Appeals for 
the District of Columbia Filed Apr 19 1937 Mpncure 
Burke, Clerk 
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IN THE 

Amtell States Court of Appeals 

i 

FOR THE DISTRICT OF COLUMBIA. 

I 

April Term, 1937. j 

No. 6954. 


Lawrence J. Kosters, Trustee, and Henry F. 
Woodard, Appellants, 

i 

i 

v. 

Frank W. Hoover, Trustee, and Luella Hoover, in¬ 
dividually and as Administratrix C. T. A. of the 
Last Will and Testament of Alice S. Woodard, 
deceased. 

i 

- I 

j 

i 

[ 

BRIEF FOR APPELLANTS. 


STATEMENT OF FACT. 

I 

j 

This appeal is from a final decree dismissing a bill 
in Equity for the appointment of a substituted trustee 
under a deed of Trust, and to enforce a vendors lien 
on the real estate. 
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The Plaintiff’ Lawrence J. .Kosters, was one of two 
trustees under a deed of second trust which secured a 
loan of $35,000.00, on the Parkwell Apartment house; 
the first trust was $115,000.00. (R. 2, 3) 

The defendants were Luella Hoover individually, 
and as administratrix, C. T. A. of the Estate of Alice 
S. Woodard, and her husband Frank W. Hoover who 
was co-trustee with Kosters under the deed of second 
Trust. 

On account of default under the said second deed 
of trust these two trustees, Kosters and Hoover had, 
at the request of Henry F. Woodard, the holder of 
the second trust note, sold the real estate at public 
auction under the terms of the deed of trust; the prop¬ 
erty was purchased at this sale by Woodard’s wife, 
Alice S. Woodard for $5500.00; her brother C. Walter 
Hoover bidding it in on her behalf. The sale was made 
subject to a first deed of trust of $115,000.00, overdue 
taxes and accrued interest aggregating $7289.09. (R. 

3,41) 

The sale price of $5500.00, left a deficiency of $29,- 
500.00, on the 1 second trust note, which the holder 
Woodard desiled to realize from the makers, if he 
could. He knew that they (W. C. & R. C. Bond) re¬ 
sided and had real estate holdings in Parsons, West 
Virginia, and he determined to send the note to his 
attorneys at that place, for suit against the Bonds 
there. He understood that the makers of the note 
were entitled to a credit upon the note of the amount 
realized at the sale, and that that credit should be en¬ 
dorsed upon the note by the trustees. He explained 
his purpose to the Trustees,’and requested them to so 
endorse the note (R. 42-54); they did so thus, “Cr. 
proceeds of auction sale November 17, 1933, $5435.40, 
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Lawrence J. Rosters and Frank W. Hoover Trustees.” 
Woodard promptly sent the note to Parsons, W. jVa., 
where suit upon it was instituted against the makers. 
(R. 54.) | 

There were reasons why the purchaser at the sale 
should be immediately vested with title so as to be able 
forthwith to take proceedings for evicting the Bonds 
from possession of the Apartment house. Those! rea¬ 
sons were, that while the advertisement of sale was 
running the Bonds busied themselves in collecting 
from the tenants of the Apartment rentals for periods 
beyond the date of sale. (R. 42,57) 

With this necessity in mind, Woodard had taken the 
precaution to prepare a blank deed which he took to 
the sale, leaving open spaces for the insertion of the 
name of the purchaser, whoever it might turn out to 
be. The deed was executed by the Trustees upoh the 
day of sale, and recorded by Mr. Rosters the next day. 
(R. 42, 56, 57) 

Possession was immediately surrendered to Mrs. 
Woodard who re-habilitated and refurnished maty of 
the apartments, and conducted the establishment until 
the time of her death in May, 1935. (R. 54-56) ; 

Meanwhile, with the consent, indeed at the request 
of Woodard, who owned the note, the Trustees! took 
no steps to enforce payment of the purchase price; from 
Mrs. Woodard (R. 42); this because of the largb cash 
outlays which were necessary on other accounts; such 
as over due taxes and interest $7289.09; curthil on 
over due first trust of $15,000.00; commissions for re¬ 
newal $1500.00; as well as several thousand dollars for 
re-habilitations. (R. 54-56) At the time of Mrs. 
Woodard’s death the purchase price was still uhpaid. 
She left an estate of $150,000,00,—$175,000.00. (R. 60.) 
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She left a will naming Woodard and her brother 
Frank W. Hoover Executors. This will bequeathed 
$10,000.00, to her husband, and after some other be¬ 
quests the residuary clause gave “The residue of my 
estate both personal and real estate and mixed I give 
and bequeath to my sister-in-law—Luella Hoover.” 
(R. 6, 7) Luella Hoover is the wife of Frank W. 
Hoover, co-trustee with the Plaintiff, Lawrence J. 
Kosters. (R. 4) 

Woodard suggested that he and Frank W. Hoover, 
the executors named, renounce in favor of the resid¬ 
uary devisee Luella Hoover enabling her to give a spe¬ 
cial bond and relieve her of the detail of filing accounts. 
(R. 59, 60) 

According to this arrangment she was appointed 
Administratrix C. T. A. Meanwhile she promptly en¬ 
tered into possesion of the real estate in question, as 
she had the right to do. 

Woodard thereafter suffered a physical collapse re¬ 
sulting from his wife’s death, lay in bed a long time, 
and as soon as able, sought the benefit of a change by a 
trip to Europe. (R. 61.) From this trip he did not re¬ 
turn until the last of September, 1935. On December 
6th, 1935, he in writing presented his claim to Luella 
Hoover, Administratrix (R. 63-66-67); payment was 
refused. Although Luella Hoover’s letter of refusal 
(R. 68) states that she never heard of the indebtedness, 
yet the evidence is that she knew every item of it (R. 
63); this however, is important only to show why 
Woodard did not present his claim sooner than he did 
present it. 

Upon rejection of his claim, Woodard in writing re¬ 
quested the trustees to enforce payment of the purchase 
price of the property. (R. 8) Kosters expressed his 
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willingness to proceed (R. 9), while Frank W. Hoover 
the co-trustee, refused. (R. 4-13.) He was the hus¬ 
band of Luella Hoover the residuary devisee and Ad¬ 
ministratrix, C. T. A. (R. 4) 

Thereupon this Bill was filed by the Trustee Rasters, 
naming as defendants Luella Hoover, as devisee and 
Administratrix, her husband Frank W. Hoover the co¬ 
trustee, who had refused to take any action, and Henry 
F. Woodard the owner of the note. The Bill prayed 
for the appointment of a disinterested Trustee: in the 
place of Frank W. Hoover, prayed that the Court de¬ 
cree a vendor’s lien in favor of the Trustees for the 
purchase price of $5500.00, for a sale of the property, 
and for general relief. (R. 5, 6) 

Luella Hoover as Administratrix and as the devisee 
who as such owned the fee of the real estate answered 
admitting (R. 21), I 


\J 


1. That Henry F. Woodard the owner of the note, 
directed the trustees to foreclose the deed of trust. 

2. That pursuant thereto the trustees sold the prop¬ 
erty at public auction. 

3. That it was purchased at that sale by Alice S. 
Woodard for $5500.00, 

4. And purchased subject to a first deed of trust for 
$115,000.00, and unpaid taxes and interest amount¬ 
ing to approximately $7,289.09. 






Her husband Frank W. Hoover the co-truStee an¬ 
swered, admitting that he refused to take any action to 
recover the purchase price. 

Trial on the merits came on and the plaintiff having 
offered all his evidence rested and counsel for the de¬ 
fendants, Luella and Frank Hoover, stated ! that he 
wished to make a motion to dismiss the bill upon the 
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testimony, whereupon, the Court stated that both sides 
would want to be heard on that and adjourned the hear¬ 
ing to the next day. (R. 64) 

/“ On the next day, however, the Court, without per¬ 
mitting the plaintiff or his counsel an opportunity to 
l be heard, rendered its opinion (R. 64, 65), which is 
, based upon an original conception of its own neither 
contemplated nor suggested by any of the parties, 
- which is in part as follows: 


4 4 Now Mr. Woodard submitted his note of 
$35,000.00, secured by the second deed of trust to 
the trustees, and had them endorse on that note 
a credit of $5500.00, the purchase price of the prop¬ 
erty, less the auctioneers fee and less the adver¬ 
tisement of the auction sale in the newspaper. Ac¬ 
cording to that these two trustees were paid for 
the sale of the property to Mrs. Woodard by Mr. 
Woodard.” (R. 35, 64) 


ASSIGNMENT OF ERRORS. 

All of the assignments of error center around the rul¬ 
ing of the Court that the endorsement of a credit upon 
the note by the Trustees conclusively constituted pay¬ 
ment of the purchase price by the purchaser to the 
owner of the note. 


ARGUMENT. 

The only evidence offered below was offered by ap¬ 
pellant. Appellees offered no testimony and by their 
motion to dismiss (R. 64) they submitted the case for 
decision upon the uncontroverted testimony of plain¬ 
tiff’s witnesses. 21 C. J. 637 par. 808. 




I 

The purchase price was never in fact paid. 

As conclusively established by the evidence ancl con¬ 
ceded by the defendants in their answers, no part of 
the purchase price was in fact ever paid. (Record 42- 
53) 

i 

The endorsement on the note is not conclusive evidence 
of payment and the prima facie presumption is 
overcome by the testimony. 

The circumstances under which the endorsement was 
placed upon the note by the Trustees and the reasons 
for it have already been indicated herein, but may well 
be repeated. Woodard testified (R. 54): 

“I requested the trustees to put that endorse¬ 
ment on. I did it because I wanted to sue the mak¬ 
ers of the note in Parsons, West Virginia. I had 
ascertained that they had left Washington and 
thatlhey had gone to Parsons, West Virginia, and 
that they owned property there and I wapted to 
sue them because I wanted to get service on them 
before they were going to Florida to live, j where 
they now live. The suit was brought up there by 
me, and this note is part of the record in that 
suit in West Virginia. I wrote a letter about a 
week or ten days ago and asked Mr. Harman, who 
was one of the lawyers in the case up there, if he 
would send me the note, get permission 'of the 
Court to take it off the record, and he sent me the 
note and the letter that he wrote me is here now.” 

j 

Trustee Kosters testified (R. 42); j 

“The endorsement on the $35,000.00, note was 
written by me. I wrote it because I felt that pay¬ 
ment would be made; there was another reason 
and that was in order that this note might be used 
in a suit which Mr. Woodard intended to file; I 





had a talk with him about that; the endorsement 
was made at his request and for the reasons I have 
given.’ ’ 

The endorsement possesses no other qualities than 
those of an ordinary receipt for the payment of money; 
it is on its face, an admission that the money was paid, 
and is prima facie evidence of the payment; but it is 
not conclusive evidence; if in fact the money was not 
paid the truth of the matter may always be shown, and 
' the prima facie presumption of payment rebutted. 

That a receipt is not conclusive evidence of payment, 
and may be rebutted is a proposition well known and 
understood by grocerymen and shop keepers the world 
over. 

“The lien is not waived by any acknowledgment 
of the receipt of the consideration, whether that 
be contained in the body of the deed, on the back 
of it, or in a separate instrument. Evidence of 
non-payment may be given.” 

Jones on Liens, Vol. 1,1075. 

“When vendor delivers possession of an estate 
to a purchaser without receiving the purchase 
money, equity, whether the estate be or be not con¬ 
veyed, and although there was not any special 
agreement * * * gives the vendor a lien on the land 
for the money.” 

Sugden on Vendors, Vol. 2, 671. 

“In the first place it seems that if upon the face 
of the conveyance the consideration is expressed 
to be paid, and even if a receipt thereof be en¬ 
dorsed upon the back of it, and yet in point of 
fact the purchase money has not been paid, the 
lien is not gone, but it attaches against the vendee 
and all persons claiming as volunteers or with 
notice under him.” 

Story’s Eq. Jur. Vol. 3, 1629. 
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“The character of this lien as an enforceable 
charge, protects it from being lost by postponing 
the day of payment. Nor will it be lost by taking 
a bill, note, or bond, as a security for the consid¬ 
eration, although such security be payable at a 
future day.” j 

Adams Equity, 7th, Ed. 126. 

I 

“It may now be regarded as a well settled rule 
that, wherever the vendor’s lien is recognized at 
all, it is not waived, in the absence of an express 
agreement to that effect, by the taking of the note 
or other personal security of the vendee fori the 
purchase money.” 

i 

Ex parte Peake, 1 Madd. 191. 

Gilman v. Brown, 1 Mas. (C. C.) 192-214. 

Christian v. Austin, 36 Texas, 540. 

Selby v. Stanley, 4 Minn. 34. 

Gar son v. Green, 1 Johns. Ch. 308. 

Dunlap v. Shanklin, 10 West Va. 662. 

Denny v. Steakley, 2 Heisk. (Tenn.) 156. j 

A strong illustration of a lien created and sustained 
in equity, but unknown at law, is seen in the cases of 
the sale of lands, where a lien exists for the uhpaid 
purchase-money. The doctrine, generally stated, is 
that the vendor of land who has taken no security, al¬ 
though he has made an absolute conveyance by deed, 
with a formal acknowledgment in the deed or oh the 
back of it, that the consideration has been paid, retains 
an equitable lien for the purchase-money, unless there 
has been an expres s or implied waiver i n discharge of 
it, and this lien will be enforced in equity against the 
the vendee, volunteers, and all others claiming under 
him, with notice, that is: against all persons except 
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bona fide purchasers for valuable consideration, with¬ 
out notice. 

Mackreth v. Symmons, 15 Ves. 329. 

Such is the doctrine of the English Courts of chan¬ 
cery, and the same doctrine has been adopted in, 

Gordon v. Bell, 50 Ala. 213. 

Holman v. Patterson, 29 Ark. 357. 

Burt v. Wilson, 28 Cal. 632. 

Johnson v. McGreiu, 42 Iowa, 555. 

Walton v. Hargroves, 42 Miss. 18. 

Richards v. Fisher, 8 W. Va. 55. 

Stafford v. Fuw Rensselaer, 9 Cow. 316. 

Briscoe v. Bronaugh, 1 Tex. 325. 

Marsh v. Turner, 4 Mo. 253. 

V. Whitson, 6 Yerg. (Tenn.) 50. 

Carr v. Hobbs, 11 Md. 285. 

The Courts of the United States and of the District 
of Columbia have adopted the English rule as to Ven¬ 
dors Liens. 

In Pleasants v. Fay, 13 App. D. C. 237-244. 

Chief Justice Alvey in the decision in that case 
among other things said: 

“The doctrine of these cases has been fully 
maintained by the Supreme Court of the United 
States, in the case of Chilton v. Braiden, 2 Black, 
458. That case was taken up from the circuit court 
for this District. In that case the court said, 
speaking by Mr. Justice Greer: ‘When one per¬ 
son has got the estate of another, he ought not, in 
conscience, to be allowed to keep it without paying 
the consideration. It is on this principle that 
courts of equity proceed as between vendor and 
vendee. The purchase money is treated as a lien 
on the land sold, where the vendor has taken no 
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separate security. In the present case, this lien 
has not been defeated by alienation to a bona fide 
purchaser, or any subsequent lien of creditors. 
The issue taken in the answer concerning thb re¬ 
spondents ability to pay out of her separate estate, 
is wholly immaterial, except to give probability to 
the allegation that she had paid the consideration. 
The usual course of enforcing a lien in equity, if 
not discharged, is by a sale of the property to 
which it is attached; and this is the course of pro¬ 
cedure for the enforcement of a vendor’s lien, such 
as that charged to exist in this case.” 

Kents Commentaries, Vol. 4, (14th. Ed.) 152. (I^age 
173). i 

i 

“Prima facie the lien exists without any special 
agreement for that purpose, and it remains with 
the purchaser to show, that from the circumstances 
of the case, it results that the lien was not intended 
to be reserved, as by the taking of other re 41 or 
personal security or where the object of sale was 
not money, but some collateral benefit.” 

“But it has been treated as very much a ques¬ 
tion of actual intention, and when the circum¬ 
stances show that no waiver was intended, taking 
security is thought not to have that effect.” j 

Bayley v. Greenleaf, 7 Wheat. 46. j 

Mims v. Macon and W. R. R., 3 Kelly (Ga.) 333. 

I 

Jones on Liens. 3rd Ed. Par. 1061 Footnote 1. 

“It has become one of the best established 
ciples of natural equity, and the courts should jever 
be prompt to maintain it in its full vigor, that es¬ 
tates are to be regarded as unconscientiously ob¬ 
tained, when the consideration is not paid.” j 

Thredgill v. Pintard, 12th. Howard, U. S. 24. 

Garson v. Green et al., Supra . 

Opinion by Kent, Chancellor. 
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Waits Actions & Defenses. Vol. 4, 322. 

“So, the rule as to the vendor’s lien applies with 
as much force to the case of a purchase by a mar¬ 
ried woman as to any other case.” 

Chilton v. Braiden, 2 Black (U. S.) 458. 

Armstrong v. Ross, 20 N. J. Eq. 109. 

Pylant v. Reeves, 53 Ala. 132. 

“And, generally, whether there has been a 
waiver of a vendor y s lien is a question of intention. 
Thus, if a vendor take a note for the purchase 
money with security, it raises a presumption of a 
waiver, because, ordinarily, it evinces an intention 
to rely on the personal security and to abandon the 
lien; but, if the attendant circumstances or the 
positive testimony of the vendor shows that such 
was not his intent, the presumption is rebutted 

Cordova v. Ho(f^Al Wallace 1. 

Campbell v. Baldwin, 2 Humph. (Tenn.) 248. 


Jones on Liens 1064. 

“The lien is presumed to exist in all cases un¬ 
less an intention be clearly manifest it shall not 
exist. The v endee has the burden of repelling the 
presumption of a lien. 

Coos Bay Wagon v. Crock, 6 Sawyer (U. S.) 

574. 

Adams Equity 7th. American Edition, page 128. 

“The question whether in each particular case 
the lien is relinquished, can only be determined by 
the special circumstances. If the nature of the 
thing bought, and of the consideration for it, ex¬ 
clude the supposition that the lien was relied on, 
that circumstance will have weight in the deci¬ 
sion ; But the question is always one of intention 




to be collected from circumstances which hhve 
taken place.” 

j 

Nairn v. Prowse, 6 Ves. 752. 

Mackreth v. Symmons , Supra. 

Winter v. Anson, 3 Russ. 488. 

The New York Court of Appeals in Sprague v. Cock- 
ran ? 144 N. Y. 104-112 stated the vendors lien rule! as 
follows: 

! 

“The vendor’s lien rests solely upon the doc¬ 
trine of equity that it would be inequitable for ^he 
vendee who has received the legal title withput 
payment of the purchase-money to hold the estate 
discharged of the claim of the seller for its price.” 

Many analogies show that the giving of a receipt* or 
an acknowledgement of payment, is never conclusive, 
but always rebuttable; notably, all instances of the ^ale 
of land, where title is conveyed to the vendee, and a 
mortgage taken back for part or all of the purchase 
price; in all such instances the deed from the vendor to 
the vendee recites the amount of the purchase price, 
followed by the statement, “the receipt whereof is 
hereby acknowledged.” 

No conclusion which is averse to the proposition? of 
law above stated can be drawn from the circumstance 
that the purchaser was the wife of the owner of jthei 
note which was secured by the deed of trust; for un^er/ 
the “Married Woman’s Act” for the District of 0o 
lumbia a wife may attend auction sales, bid and j)ur 
chase thereat, and her husband cannot gainsay it. 

In view of the unlimited scope, and broad legisla¬ 
tive purpose expressed by the “Married Woman’s 
Act,” it may with some confidence be asserted that 
were the husband himself, in person, the vendoii of 
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either lands or chattels at a public sale, the wife might 
attend and become a purchaser, acquiring all the rights 
and assuming all the obligations of a purchaser, both 
legal and equitable. 

Therefore there can be found nothing in the rela¬ 
tionship which existed between the purchaser, Mrs. 
Woodard, and the holder of the note secured by the 
deed of trust, which justified the lower Court in saying 
that an unpaid credit endorsed on the note by the 
trustees was in fact payment, when the evidence shows 
and the defendants concede that no payment was ever 
made. 

Moreover, statements made by the purchaser her¬ 
self to outside parties long after the endorsement was 
put on the note show that she did not regard the en¬ 
dorsement on the note as constituting payment of the 
purchase price. In this regard the record shows that: 

During Jauary, 1934, the purchaser talked with the 
witness Gardiner (R. 48.) and said, 

“I have to hold down the expense. I have not 
paid Mr. Woodard as yet for the apartment 
house” 

To Ethel Lee Burks she said (R. 47.) that, 

“ * * * she had been indebted to Mr. Woodard 
and she wanted to pay him back. On several oc¬ 
casions she said that Henry had put up money to 
buy furniture as the money came in she would pay 
him back. Mrs. Woodard owed for the apart¬ 
ment house itself; she said she owed Mr. Woodard 
for money that he had expended. She did not pay 
for the apartment house.’’ 

To Fred J. Fuller, who managed the apartment 
house for Mrs. Woodard, she said, (R. 50.) 
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“ * * * that all the money she owed on the 
apartment and on the purchase price of iron fire¬ 
man, etc. was all owing to Mr. Woodard. She 
didn’t say anything about the amount of it. She 
said she owed for it. ’ ’ 

i 

“Equity regards the substance and intent rather 
than the form of a transaction. ’ ’ 

j 

Maiatico v. Mortgage Security Corporation of 
America. 59 App. D. C. 21. 

In the last analysis, the case resolves itself into the 
question “Is a written acknowledgment conclusive Evi¬ 
dence of payment when in fact nothing was ever paid?” 
The question must be answered in a negative. 

CONCLUSION. 

It is therefore respectfully submitted that the de¬ 
cree of the lower court should be reversed and the 
cause remanded with directions to the lower court to 
enter a decree establishing a vendor’s lien for the 
amount of the purchase price and directing a sale! of 
the property for the satisfaction thereof. 

Dan Thew Wright, 

B. Woodruff Weaver, 
Attorneys for appellants. 
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